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Law

A rock and a hard place
Trustees can’t do right for doing wrong, explains 
Philip Stear, Travers Smith

You often hear it said that it is the 
duty of pension scheme trustees to 
“act in the members’ best interests”. 

While this is not necessarily the best way 
of putting it (see the endnote), it is not a 
bad starting point either: trustees clearly 
have a duty to safeguard the assets under 
their custody for the purpose of providing 
members with their benefits.

But members have rights, and one of them 
is the statutory right to take a cash equivalent 
transfer value (CETV) to another scheme 
able and willing to provide benefits for them. 
Where they purport to exercise this right in 
relation to what looks like a pensions scam, 
what ought trustees to do?  Should they 
withhold the transfer out of paternalism, or 
let the member have the transfer and go to 
hell their own way? Perhaps they should pay 
the transfer, but make abundantly clear to the 
member the risks involved?

The recent High Court case of Hughes v 
Royal London – not a case involving a scam as 
such – suggests that the role for paternalism 
is limited.

In a number of cases decided by the 
Pensions Ombudsman, would-be transferors 
have claimed that their right to take a CETV 
has been wrongfully denied by the trustees 
of their pension scheme. In these cases, the 
trustees have responded, predictably enough, 
that they had suspicions that the scheme to 
which the member was electing to take the 
CETV was a scamming vehicle; that they had 
undertaken due diligence as envisaged by the 
industry Combating pension scams: A code of 
good practice; and that the member had not 
demonstrated that the proposed transfer was 
not to a scamming vehicle.

Pressure on trustees
Ms Hughes’s case was one of these. She 
complained that the Royal London Mutual 
Insurance Society was wrongfully denying 
her a CETV transfer. The Ombudsman 
decided that it was not, but on a rather 
narrow ground, which was that although 
the transfer vehicle was an occupational 
pension scheme that would be capable of 

In a nutshell
 z the recent case of Hughes v Royal 

London makes it harder for schemes 
to resist making transfers where 
a pensions scam is suspected but 
cannot be proven

 z the approach of the Pensions 
Ombudsman is unhelpful, in that 
it will allow many scamming 
vehicles that have been dressed up 
to look legitimate to go undetected

 z there is a fundamental failure of 
regulation that may need new 
legislation to correct.

taking a transfer, Ms Hughes herself was 
not an “earner” of income from an employer 
in relation to the scheme. This meant that 
a transfer would not buy her “transfer 
credits” in the sense required by the CETV 
legislation, which must be benefits for an 
earner.

Ms Hughes appealed to the High Court, 
which overturned the Ombudsman’s decision. 
To be an “earner” in the sense required by 
the cash equivalent legislation for transfers 
to occupational pension schemes, said the 
judge, you only need to have earnings – it 
does not matter whether they come from an 
employment which is pensionable under the 
scheme to which you transfer.

On that the judge may well be right. 
Certainly it would be odd if Ms Hughes had a 
right to take a transfer to a personal pension 
scheme (which does not require “earner” 
status), but not to an occupational pension 

scheme, especially since 2005 “occupational 
pension schemes” can provide benefits for 
people who are not employees at all.

It seems likely that the Hughes v Royal 
London decision will be interpreted as 
unlocking the doors to many blocked transfers 
and that it will increase pressure on trustees 
to make transfers rather than delay them, 
particularly as the Ombudsman has repeatedly 
said in his decisions that trustees who decline 
to make a transfer need to demonstrate that 
the proposed transfer vehicle is not a legitimate 
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intentions). For procedural reasons, it 
was decided that the court was unable to 
determine whether the arrangements were 
shams; and the case found that the schemes 
were occupational pension schemes, but on 
the assumed basis that they were not shams. 
In other words, the conclusion that they 
were occupational pension schemes was 
provisional only. It would be open at a later 
date for anyone to show that the documents 
did not genuinely record the arrangements, 
and if this happened the ultimate conclusion 
would be that they were not occupational 
pension schemes but shams.

So far so good, even if the case would have 
been more helpful had it decided whether the 
schemes were shams or not.

But a major wrong turn was taken by the 
Pensions Ombudsman. He took from the Pi 
Consulting case that he should approach the 
complaints before him on the basis that the 
schemes to which transfers were requested 
were not shams. This seems bizarre. The 
Ombudsman cannot make provisional 
declarations on an assumed basis like the 
court did. He needs to make findings of fact 
and then give positive directions. Doubtless, 
it would have been difficult in practice to 
investigate evidence about the genuineness of 
arrangements that he had only seen on paper. 
However, making an untested assumption 
that they were genuine seems unwarranted. 

Probably some of them, and perhaps many 
of them, will have been shams intended 

as scamming vehicles.

Failure of regulation
Where does this leave trustees? 

Suppose, in relation to a 
particular case, the due diligence 

process encouraged by the code of good 

practice yields the trust deed and rules 
of the proposed transfer vehicle, and 
on examination it includes all the right 
elements to be an occupational pension 
scheme. The Ombudsman’s approach plus 
the High Court decision in Hughes v Royal 
London would suggest that you should pay 
the transfer. But the scheme still might 
be a sham. If so, then there would be no 
occupational pension scheme. Not only 
would the member have no right to a CETV, 
but the trustee would have no power to pay 
one. The risk run by trustees if they follow 
Hughes v Royal London indiscriminately 
is that they will not have been discharged 
from their obligation to pay benefits. 
Trustees are between the rock of a potential 
complaint to the Pensions Ombudsman 
asserting a CETV right and the hard place 
of a later claim that benefits were not 
discharged at all.

The best solution to this is probably to 
ask members (and possibly spouses) to 
sign waivers and indemnities to hold the 
transferring scheme harmless if it is later 
claimed that the transfer payment did 
not discharge the trustees. But even this 
is not bomb proof: a member might just 
refuse to sign an indemnity and assert the 
purported CETV right, which as we have 
seen the Ombudsman would now enforce. 
A waiver might be difficult to enforce in 
any event. Certainly, legal advice should 
be taken to ensure that the indemnity is as 
comprehensive and secure as possible.

At bottom, there is a real failure 
of regulation here. The scammers are 
occupying the occupational pensions 
space as regulatory arbitrage, because 
it is subject to the light touch regulation 
of the Regulator, rather than the much 
more onerous supervision of the Financial 
Conduct Authority that applies to personal 
pension schemes. And with the Pensions 
Ombudsman choosing to take an entirely 
questionable approach, the way is pretty 
much clear for the scammers. There is very 
little that the Regulator can now do without 
material legislative change.

Endnote: In fact, the High Court has 
recently confirmed that the trustees’ duty 
is not to “act in the members’ best interests” 
as such. It is to exercise powers for the 
purpose for which they were given, as the 
trustees believe to be appropriate, taking into 
account relevant considerations and ignoring 
irrelevant ones. But that is another story.
Philip Stear is a pensions partner at Travers 

Smith LLP; philip.stear@traverssmith.com

transfer destination, rather than to require the 
member to demonstrate that it is. Indeed, the 
Ombudsman has confirmed that, following 
the Hughes v Royal London decision, he will 
apply it in a further 200 cases currently before 
him. If trustees do not make transfers, there 
is even the possibility that the Ombudsman 
will award compensation for lost investment 
returns suffered by the member.

But we should pause there. The situation 
of trustees faced by a CETV request is not 
nearly as simple as these recent cases imply. 
The judge in Hughes v Royal London cannot 
really be criticised for this: appeals from the 
Pensions Ombudsman only lie on points 
of law, and so it was not open to him to 
reinvestigate the facts of Ms Hughes’ case. 
The real problem is that a wrong turn has 
been taken by the Pensions Ombudsman in 
his approach to these cases.

Major wrong turn
The starting point was a case in 2013, Pi 
Consulting v The Pensions Regulator. Pi and 
another independent trustee company, 
Dalriada, had been appointed by the 
Pensions Regulator to act as trustees 
of a number of suspected scamming 
vehicles, and the case was brought to 
establish whether or not these were truly 
“occupational pension schemes”. The 
Regulator’s lawyers wanted to argue 
that these schemes were “shams” (ie 
arrangements documented purely for 
window dressing and not reflecting true 

At bottom, there 
is a real failure of 
legislation here ... the 
way is pretty much 
clear for the scammers.
Philip Stear


