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" …employers 
should use the 
first quarter of 
2017 to consider 
what their figures 
will look like..." 

Online Update – Essential 
Information for Employers 
In the News 

Gender pay gap reporting 

Final regulations on the new gender pay gap reporting requirement have been 

published and are expected in force on 5 April 2017.  The regulations require UK 

employers with 250 or more employees to publish information about the gender 

pay gaps in their organisation.  Because the first reports will be based on April 2017 

figures, employers should use the first quarter of 2017 to consider what their 

figures will look like and, if appropriate, take steps to remedy issues.  

Under the regulations, UK employers with 250 or more employees will be required to publish annually:  

● the overall mean (average) and median (mid-point in the data) difference 

between male and female pay across their workforce  

● the proportion of male and female employees who were paid bonuses or other 

incentives that year 

● the mean and median difference between bonuses and incentive payments for 

male and female employees, and 

● the proportion of male and female employees in each quartile of pay in the 

workforce.   

The final regulations apply to a wider class of workers than just employees, 

including some contractors and consultants, so employers may wish to reconsider 

which members of the workforce are in scope.   

The final regulations also contain more detail about how to calculate the various figures, including how to deal 

with shares and incentives and how to calculate an employee's hourly rate of pay.  
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" The employer's 
best defence … is 
to show it has 
taken all 
reasonable 
measures to 
prevent the 
conduct 
occurring…" 

Although there are no civil or criminal penalties for employers who fail to report, many employers are 

concerned about a potential increase in equal pay claims.  There was a 77 per cent increase in equal pay claims 

in 2015/16, largely as a result of claims by supermarket workers against Asda and Sainsbury's.  With the 

increased focus on pay, this trend is expected to continue in 2017.   

Case Watch 

Work parties – dealing with the hangover 

The employee in this case was the managing director of a recruitment company.  After the company's 

Christmas party, just over half of the guests went for an 'impromptu drink' at a hotel where some were staying.  

The company paid for taxis for all guests to get home, including those who went on to the hotel.  In the early 

hours of the morning, a heated conversation took place about a work-related matter.  The employee lost his 

temper and punched a colleague twice, causing him to fall to the floor, facture his skull and ultimately suffer 

brain damage.  The colleague sued the company for compensation and the issue was whether the company was 

liable for the employee's actions.   

The High Court ruled that the company was not responsible for the assault.  The hotel drinks were separate 

from the Christmas party, as they were at a separate location and had not been planned.  Some employees' 

partners and other guests were present, as well as employees, and the majority of the discussion was not work-

related.  Although it was expected the company would pay for some or all of the drinks, and the assault arose 

out of a work-related argument, these factors were not sufficient to bring the events within the course of 

employment.   

The outcome of this case is perhaps surprising and it is possible the 

decision will be appealed.  However, it highlights the grey area around 

the question of when employers will be liable for the conduct of 

employees during work-related social events.  In the context of 

discrimination or harassment claims, which are perhaps more likely to 

arise in practice, employment tribunals have generally taken a wider 

view.  This kind of social gathering would usually be considered an 

extension of work, meaning the employer would be liable for any 

discrimination or harassment of colleagues by employees.  Regardless 

of where the boundaries lie, employers will usually want to take action 

in relation to offensive comments or conduct during work-related 

social gatherings, as this can easily spill over into the workplace.  The 

employer's best defence against liability in a finding of discrimination 

or harassment is to show it has taken all reasonable measures to 

prevent the conduct occurring – by having an equal opportunities 

policy which is clearly communicated to staff, ensuring employees 

receive training on their rights and duties, and taking action where 

behaviour is inappropriate.    

BELLMAN V NORTHAMPTON RECRUITMENT LTD 

 

Whistleblowing – where's the breach? 

The employee in this case was a sales executive at a broking business.  She used Bloomberg Chat to liaise with 

traders in client banks.  The business had a practice of brokers sharing passwords for computers and 

Bloomberg accounts.  However, the employee complained about the managing director using her password to 

trade from her computer.  She said that she thought it was "wrong" and that clients did not like him talking to 

them over Bloomberg without identifying who it was.  The employee was subsequently dismissed for gross 

misconduct following two trading errors and also for changing her Bloomberg password without authorisation.  

She claimed that she had been dismissed for blowing the whistle.  A preliminary question arose as to whether 

she was a whistleblower.   
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" … to qualify as a 
whistleblower, a 
worker must 
reasonably believe 
they are disclosing 
information which 
shows a breach of 
some legal 
obligation." 

An employment tribunal initially ruled that the employee had blown the whistle by complaining about the 

managing director using her password.  However, on appeal, the Employment Appeal Tribunal said that, to be 

a whistleblower, the employee must have had a reasonable belief that she was disclosing a failure to comply 

with a legal obligation.  According to the EAT, it was not obvious what legal obligation the employee thought 

had been breached.  The EAT therefore sent the case back to another tribunal to reconsider the issue.     

This case is helpful to a point as it is a reminder that, to qualify as a 

whistleblower, a worker must reasonably believe they are disclosing 

information which shows a breach of some legal obligation.  

However, it is the worker's belief that is relevant.  So long as the 

worker genuinely believes there has been a breach and the belief is 

reasonable, that will be sufficient, even if the worker turns out to be 

wrong.  In addition, it is not necessary for the worker to state which 

legal obligation they think is being breached, so long as the 

employee, in fact, holds the belief.  For these reasons, it is usually 

safest to assume that a broad or vague disclosure like this does 

amount to a whistleblowing disclosure, and for the employer to 

apply its whistleblowing policy accordingly.   

EIGER SECURITIES LLP V KORSHUNOVA 

 

New Law 

Employee shareholder status 

The Government has effectively closed the 'employee shareholder' scheme to new entrants.  Employee 

shareholders are individuals who give up certain employment rights in return for tax-advantaged shares in 

their employer.  However, the tax relief associated with employee shareholder shares is no longer available for 

shares acquired under agreements entered into on or after 1 December 2016.  The Government is also changing 

the law so that it is no longer possible to become an employee shareholder in future (although existing 

arrangements are unaffected).   

National minimum wage 

On 1 April 2017, the rates of the national minimum wage and national living wage will increase.  The rates from 

1 April 2017 will be: 

● £7.50 per hour for workers aged 25 and over (rising from the current national living wage of £7.20 per 

hour) 

● £7.05 per hour for workers aged 21 to 24 (rising from £6.95 per hour) 

● £5.60 per hour for workers aged 18 to 20 (rising from £5.55 per hour), and 

● £4.05 per hour for workers aged under 18 years (rising from £4.00 per hour). 

The apprenticeship rate, for apprentices under 19 or in the first year of their apprenticeship, will also increase 

from £3.40 to £3.50 per hour.   

Apprenticeship levy 

From 6 April 2017, employers with an annual pay bill of more than £3 million will be required to pay an 

apprenticeship levy. The levy will be charged at 0.5 per cent of the employer's total annual pay bill. The levy 

applies to the entire pay bill but employers will be given a levy allowance of £15,000 per year to offset against 

this.  In practice, this means that the levy is only payable on the amount by which the pay bill exceeds £3 

million. 
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"These 
developments 
could lead to 
changes being 
made in the future 
to different 
categories of 
workers and the 
rights they have." 

Employers who pay the levy will be able to access funding for apprenticeships through a new digital 

apprenticeship service account, and use this money to pay for training and assessment for apprentices. 

Employers who do not pay the levy will still receive some Government funding towards apprenticeship 

training, provided they also make a contribution.  By 2020, all employers will be able to access funding through 

the digital service, even those who do not pay the levy. 

In the light of the levy, many employers are considering how to convert existing training programmes into 

apprenticeships. To do so, the apprenticeship should meet certain apprenticeship 'frameworks' or 'standards' 

produced by the Government.  Apprenticeship standards cover specific job roles and set out the core skills, 

knowledge and behaviour apprentices in those roles need to achieve.  Apprenticeship frameworks are 

vocational and professional qualifications with workplace and classroom based training – these are currently 

still in place for many roles but are being phased out between now and 2020, to be replaced by apprenticeship 

standards.   

Employers should be aware that apprentices are employees and have the same rights as other employees, eg 

national minimum wage, paid holiday and unfair dismissal protection.  Apprentices engaged other than under 

the Government frameworks or standards also have additional rights, such as enhanced protection from 

dismissal.    

Watch this Space 

Workers in the 'gig economy' 

The Government has launched a review to assess whether employment law needs to change to keep pace with 

modern business models.  Among the issues being considered is the impact of new forms of working on 

employee rights and employment status, particularly in the light of the growing 'gig economy'.  Matthew Taylor, 

Chief Executive of the Royal Society of Arts, has been commissioned to lead the review, which is expected to 

take six months.  A series of public evidence hearings will be held across the UK and employers wishing to 

participate can email modernemploymentreview@beis.gov.uk.  

The review follows various recent high profile concerns about employment status.  

In October 2016, Uber drivers won a claim successfully arguing they are workers 

and are therefore entitled to worker rights like national minimum wage and 

statutory holiday (see the November 2016 edition of Online Update for details).  

This month, an employment tribunal has ruled that a cycle courier for CitySprint 

should be classified as a worker, rather than self-employed, and should therefore 

receive statutory holiday pay.  Deliveroo is also facing a claim for trade union 

recognition from the Independent Workers Union, which depends on its riders 

being workers and not self-employed contractors, as described by the company.  

These developments could lead to changes being made in the future to different 

categories of workers and the rights they have.   

Executive pay and employees on boards 

In 2016, Theresa May announced proposals to have employee representatives on 

company boards and to require companies to publish the ratio between pay for the 

CEO and the average worker.  The Government has now published a green paper 

on corporate governance reform generally, which considers these options and a 

range of others aimed at strengthening the UK's corporate governance framework.  

The paper focuses on three main areas: 

● Executive Pay: A range of options is being considered for increasing shareholder influence on executive pay 

in listed companies, including giving shareholders an annual binding vote on pay (currently this is advisory 

only) or introducing greater consequences for companies which lose the annual advisory vote.  The 

Government still proposes requiring companies to publish the ratio between CEO and average worker pay.   

mailto:modernemploymentreview@beis.gov.uk
http://www.traverssmith.com/assets/pdf/legal-briefings/Online_Update_November_2016.PDF
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● Employee and customer voice:  The Government is considering ways to strengthen the voice of employees, 

customers and other stakeholders in the boardroom, such as the creation of stakeholder advisory panels, 

designating certain non-executive directors as stakeholder representatives or appointing individual 

stakeholder representatives to the board.  There has been a move away from Theresa May's earlier proposal 

to require employee representatives on boards to a position where companies can select the mechanism 

most appropriate for their business.   

● Large private companies:  Currently private companies face lower corporate governance and reporting 

standards than listed companies.  Following the collapse of companies like BHS, the Government is seeking 

views on whether the UK's largest private companies should be expected to meet higher standards by either 

extending those that apply to listed companies or developing new standards for large private companies.  

The Government will use feedback on the green paper in the development of its policy.  Online Update will 

report developments.   

Our Work 

Since the last edition of Online Update, our work has included: 

● advising in relation to a flexible working application from an employee returning from maternity leave 

● advising a client in relation to the loss of an outsourced contract and the TUPE information and 

consultation process to be followed 

● working with a client in relation to an application to establish a European Works Council 

● advising a UK subsidiary of a large multinational company on its approach to gender pay gap reporting and 

equal pay issues more generally 

● advising a financial services client on the outsourcing of its catering function and associated TUPE and 

redundancy issues. 

 

 

 



 

 

 

 

 

 

The information in this document is intended to be of a general nature and is not a substitute for detailed legal advice.  Travers Smith LLP is a limited liability partnership registered in England and 
Wales under number OC 336962 and is authorised and regulated by the Solicitors Regulation Authority.  The word "partner" is used to refer to a member of Travers Smith LLP. A list of the members of 
Travers Smith LLP is open to inspection at our registered office and principal place of business: 10 Snow Hill London EC1A 2AL.  Travers Smith LLP also operates a branch in Paris. 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

 

 

 

 

 

 

If you have any queries on this edition of Online Update, please contact any member of the 

Employment Department 

Partners: Siân Keall, Tim Gilbert, Ed Mills 

Anna West, Adam Rice, Ailie Murray, Adam Wyman, Charmaine Pollock, Alex Fisher, Xabier Reynoso,  

Will Dixon, Zoë Bristow, Sarah Baker 

If you have a colleague or a contact in another organisation who would like to receive Online Update, please 

send contact details to employment@traverssmith.com 
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