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Discrimination cases 

Same sex survivors' pensions 
The Court of Appeal has given its judgment in Walker v Innospec Limited, concerning 
rights to survivor pensions for civil partners (and, by extension, same sex spouses).  
Innospec had relied on a provision of the Equality Act 2010 to limit pension rights for 
surviving civil partners to benefits accrued since 5 December 2005.  The Court of Appeal 
upheld the decision of the Employment Appeal Tribunal in favour of Innospec (see WHiP 
Issue 45).   

It ruled that:  

 EU law does not have retrospective effect (unless, exceptionally, it is clearly stated as 
having such effect), so the Equality Act provision was not inconsistent with EU law; 
and 

 the Equality Act provision was unambiguous and clearly designed to preclude claims 
in respect of benefits accrued before 5 December 2005. 

See our briefing note Equal marriage and civil partnership for more details. 

Part–time workers 
The Court of Appeal gave judgment at the same time in the separate case of O'Brien v 
Ministry of Justice.  Mr O'Brien, a part-time Court Recorder, was seeking to use EU law to 
claim a pension for service before the date when UK law was first required to ensure the 
equal treatment of part-time workers (7 April 2000).  For similar reasons, the Court of 
Appeal also rejected this claim, again upholding the Employment Appeal Tribunal's 
decision. 

 

Automatic transfers and defined ambition postponed indefinitely 

The Pensions Minister has announced an indefinite delay in implementing the previous 
Government's policies on automatic transfers ("pot follows member") and allowing new 
forms of "defined ambition" (risk-sharing) pensions, including collective DC schemes.   

The reason given for the delay is that the Government and pensions industry have 
greater priorities in (a) ensuring that automatic enrolment is successful for small and 
micro employers and (b) working through the April 2015 DC pension flexibility changes.   

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Case report: 
http://www.bailii.org/ew/cases/EWCA/C
iv/2015/1000.html 

Minister's statement: 
http://www.parliament.uk/business/pub
lications/written-questions-answers-
statements/written-
statement/Lords/2015-10-15/HLWS238/  
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The details of the automatic transfers regime had yet to be decided, with only basic 
framework legislation on the statute book.  However, detailed legislation to allow "defined 
ambition" pension provision already exists in the Pension Schemes Act 2015 (see WHiP 
Issue 47).  That legislation was originally intended to have been brought into force in time 

to give employers with contracted-out DB schemes more options for alternative pension 
provision when contracting-out is abolished in April 2016. 

The 2015 Act would, and perhaps one day will, also redefine categories of pension 
scheme benefits for the purposes of many aspects of pensions legislation but this aspect 
also appears to have been postponed indefinitely.  There were concerns that these 
changes would have some unforeseen consequences.  

 

CPI and RPI 

CPI deflation 

The Consumer Prices Index (CPI) measure of inflation fell by 0.1% for the year to 
September 2015.  A fall in CPI over the year to September raises particular issues for 
pension schemes.   

Economists are not expecting a sustained period of deflation but trustees and employers of 
DB pension schemes need to be aware of the implications.  Please see our briefing note 
Deflation and DB pension schemes for some analysis of the impact that deflation may 

have on scheme benefits, investments and liability assessment.  

Barnardo's case 

The High Court has held that a DB scheme's definition of "Retail Prices Index" (RPI), which 
included within the definition "any replacement adopted by the Trustees without prejudicing 
Approval", did not permit the trustees to switch to the Consumer Prices Index (CPI) while 

RPI remains an officially published index. 

The Barnardo Staff Pension Scheme's 1988 Rules included pension indexation and 
revaluation rules that applied increases based on the Retail Prices Index.  That was 
defined as follows: 

 "… the General Index of Retail Prices published by the Department of 
Employment or any replacement adopted by the Trustees without prejudicing 
Approval.  Where the amount is to be increased "in line with the Retail Prices 
Index" over a period, the increase as a percentage of the original amount will be 
equal to the percentage increase between the figures in the Retail Prices Index 
published immediately prior to the dates when the period began and ended, with 
an appropriate restatement of the later figure if the Retail Prices Index has been 
replaced or re-based during the period." 

The judge had to decide whether "replacement" meant replacement by a relevant authority 
or replacement by the trustees.  He held that there was no "replacement" of RPI within the 
meaning of the Barnardo scheme rules for so long as RPI remains an officially published 
index.  His decision was influenced by how the word "replacement" was used in the 
second sentence of the definition, though it is not clear whether it would have been 
different if that sentence had not been included. 

 

Pensions Regulator scheme funding intervention report 

The Pensions Regulator has published its first formal report relating to its scheme funding 
intervention powers.  This relates to the Docklands Light Railway Pension Scheme and its 
statutory employer Serco Limited.  The principal employer is Docklands Light Railways 
Limited. 

The Regulator issued a warning notice in relation to its power to require "skilled persons’ 
reports", to help it to consider the exercise of its scheme funding powers, but did not 
pursue this or the exercise of its funding powers.  Instead, the Regulator “encouraged” the 
trustees to demand contributions under the scheme's contribution rule, which resulted in 
Court proceedings.  The claim was subsequently settled with an agreement by the 
employer to pay employer contributions of £37m over three years. 

The skilled persons’ reports would have required the employer and trustees to obtain two 
expert reports (on the scheme’s funding position and the strength of Serco’s covenant), 
with the costs of these reports payable by the employer and trustees. 

There are several interesting features of this case: 

 The report states that the Regulator was considering using its scheme funding powers 
“to, amongst other things, give directions for the calculation of the technical provisions 
and detail the steps needed to be taken to clear the resultant deficit and impose a 
[schedule of contributions]”.  This suggests that the Regulator questioned the 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ONS web page: 
http://www.ons.gov.uk/ons/rel/cpi/cons
umer-price-indices/september-
2015/stb-cpi-september-2015.html 

Press release: 
http://www.thepensionsregulator.gov.u
k/press/pn15-41.aspx 

http://www.traverssmith.com/media/1429102/whip_issue_47.pdf
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assumptions that had been largely agreed by the trustees and employer. 

 The scheme contribution rule is not quoted but there seems to have been a dispute as 
to whether it gave the trustees a unilateral power to set employer contribution rates.  
The Regulator encouraged the trustees to use this rule (it seems the trustees initially 
believed that they could not), which resulted in a demand by the trustees and a Court 
application to enforce the demand.  The Regulator comments that in general it expects 
trustees to consider their rules and pursue other options before it will consider 
exercising its powers.  

 The fact that Serco operated under a franchise arrangement may have been a factor 
for setting the short (three years) recovery plan, since the Regulator comments that the 
terms of a franchise agreement, including any fixed term, are a relevant consideration 
for funding decisions.  However, it adds that trustees should not assume covenant 
support will fall away entirely when a franchise ends.  

 Both the report and the press release take quite a hard line on late valuations, 
particularly where parties are not taking urgent action to comply.  The Regulator says 
that in these circumstances it may consider seeking skilled persons’ reports at the 
trustees’ and/or employers’ expense. 

 

DC governance 

The Pensions Regulator has published answers to some FAQs and some other web 
guidance on trustees' DC duties under the new governance regulations (see WHiP Issue 
51).  The website includes the following comment on whether trustees are required to 

complete a governance statement (as expected by the Regulator's code of practice) and a 
chair's statement (as now required by law).  

 "From 6 April 2015, new legal requirements came into force for DC trustees 
(subject to certain exceptions).  As part of these requirements you must produce 
a chair’s statement which explains how the trustees meet certain governance 
standards. 

 You may already produce a voluntary annual statement to show how you comply 
with the DC code and the quality features within it.  This isn’t part of the legal 
requirement but you’re free to continue to produce this voluntary statement if you 
wish.  You may find that the processes which you put in place to assess the 
scheme for the voluntary statement continue to serve you well, particularly where 
that assessment was for compliance with existing legal requirements." 

The legal requirement for a chair's statement has effect from February 2016 at the earliest.  
A new DC code of practice is expected to come into force in July 2016.  

Please see our briefing note DC charges and governance for further details of the new 

legal requirements for DC scheme governance. 

 

Pensions Ombudsman: statutory transfer delayed by disclaimer request 

The Pensions Ombudsman has upheld a complaint of financial loss caused by a transfer 
that was not made because the member, who had a statutory right to the transfer, refused 
to sign an onerous disclaimer form. 

Mr Pollet complained that Optimum Capital Ltd (OCL), as a trustee of the Optimum Internal 
Pension Plan, had not made a transfer that he had requested and to which he had a 
statutory right.  There had been problems with the scheme administrators, Tudor Capital 
Management Ltd, who had also been a trustee and who had been removed as a trustee 
after being suspended by the Pensions Regulator from acting as trustees.  The scheme's 
bankers also froze the bank account until Tudor had been removed as administrators.  
There had also been issues for the scheme with incorrect tax relief calculations.  At the 
time of the transfer request there was no scheme administrator. 

Mr Pollet had signed the scheme's standard discharge form but OCL insisted that he sign 
a further declaration that: 

 "he wished OCL to act unilaterally to transfer his funds in the Plan to another UK 
pension scheme details of which had been provided; 

 he had taken independent professional advice on the transfer and was satisfied that it 
was to an authorised UK pension scheme and that the transfer would qualify as a 
“recognised transfer” under the Finance Act 2004, even if it became necessary to make 
a further transfer of funds from the Plan to that scheme, or another appropriate pension 
arrangement of his choice, in respect of unpaid tax relief which was subsequently 
recovered on his behalf from HMRC in respect of his contributions to the Plan; 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

TPR FAQs: 
http://www.thepensionsregulator.gov.u
k/trustees/frequently-asked-questions-
on-the-new-dc-duties.aspx 

TPR: Checking you run a quality DC 
scheme: 
http://www.thepensionsregulator.gov.u
k/trustees/checking-you-run-a-quality-
dc-scheme.aspx 

Determination: 
https://www.pensions-
ombudsman.org.uk/determinations/201
5/po-3658/optimum-internal-pension-
plan/ 

http://www.traverssmith.com/media/1498134/whip_issue_51.pdf
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http://sites.traverssmith.vuturevx.com/20/2312/landing-pages/dc-charges-and-governance.pdf
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 he would take no action against OCL or Mr Lestang [a director of OCL] (whether for 
breach of trust, breach of duty, maladministration or otherwise) in connection with the 
transfer; 

 he would pay any tax charge penalty or other liability that OCL or Mr Lestang may incur 
in relation to the transfer; 

 he would indemnify OCL and Mr Lestang against all costs, losses, penalties, fines, 
liabilities and expenses it incurred or suffered (whether or not incurred or suffered as a 
result of actions by HMRC) as a result of actioning the transfer". 

Mr Pollet refused to sign and complained to the Ombudsman. 

The Ombudsman ordered OCL to make the requested transfer and compensate Mr Pollet 
for his investment loss.  He ruled that OCL had no right to request the further disclaimer: 
that was "an attempt to 'settle' any potential possible claims against them in respect of 
anything that they may have done in return for doing something that they have no legal 
right to refuse".  There was also no reason to excuse OCL, as a trustee of the scheme, 
from its duties to process a transfer request properly just because of the problems it had 
had with Tudor.  

In calculating Mr Pollet's loss, the Ombudsman said that one month from the date of 
receipt of the original discharge form was a reasonable period for disinvesting and making 
the transfer.  This aspect of the determination has been reported in some places as the 
Ombudsman ruling that the transfer should have been made within that one month period 
but that is not the case.  This was not a complaint about slow implementation of a transfer 
request: it was about an unjustified request for the member to sign a disclaimer as a 
condition of making the transfer.  The Ombudsman needed to choose a notional transfer 
date in order to assess the amount of the complainant's financial loss and the date one 
month later was chosen for that purpose. 

 

Pension protection levy 

Guide to the 2015/16 levy 

The PPF has published a guide to the 2015/16 pension protection levy, to accompany the 
levy invoices that are now being issued.  Any appeals must be made within 28 days of the 
invoice date. 

Proposals for the 2016/17 levy 

The Pension Protection Fund has published draft materials for the 2016/17 pension 
protection levy.  Its levy estimate is £615 million, down from £635 estimated last year, 
reflecting improved Experian insolvency scores for employers and guarantors but balanced 
by deterioration of smoothed scheme funding levels.  A consultation on the draft 
documents runs until 22 October 2015. 

The Consultation Document says that the PPF intends to contact schemes that had 
previously classified themselves as "last man standing" schemes but did not do so for 

2015/16.  Such schemes can expect additional levy invoices for the earlier years: these 
could be significant because of the flat rate 10% levy discount that previously applied to 
last-man-standing schemes.  The PPF will consider what action to take for schemes that 
did not confirm they had taken legal advice, or did not respond to the PPF's enquiry, 
following the completion of their next scheme return. 

The proposed parameters, rules and guidance are substantially unchanged but there are 
(among others) the following proposed changes. 

 Contingent assets (eg, guarantees) 

The contingent assets guidance incorporates elements of the PPF's January 2015 note 
on guarantor strength (see WHiP Issue 50). 

 Asset-backed contributions (ABCs) 

If recertifying an ABC arrangement, the previous valuation and/or legal opinion can in 
some cases be updated, instead of producing a new valuation and/or opinion. 

 Experian scores and excluded mortgages 

Experian insolvency scores will, as expected, be averaged over the 12 month period 
ending 31 March 2016, rather than the shorter period used last year. 

Employers with no Experian score who are given an industry average may be able to 
use a scheme average where a certain proportion (50% is suggested) of the scheme 
employers, weighted by membership, have Experian scores. 

Experian will automatically exclude material mortgages that were certified for 2015/16 
without the need for recertification.  Immaterial mortgages will still need to be certified 
annually for exclusion. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

2015/16 levy guide: 
http://www.pensionprotectionfund.org.
uk/DocumentLibrary/Documents/Levy_
Guide_1516.pdf 

Press release: 
http://www.pensionprotectionfund.org.
uk/news/pages/details.aspx?itemID=40
4 

http://www.traverssmith.com/media/1447811/whip_issue_50.pdf
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It is made clearer that a restatement or confirmation of an existing mortgage will not be 
treated as a new charge and can be certified for exclusion.  This can also be done 
where a replacement mortgage specifies that the borrowings must be used to repay the 
original mortgage. 

The PPF is considering extending the credit rating mortgage exclusion to cover credit 
ratings from agencies other than Experian. 

 Company accounts 

Company accounts that use a currency other than sterling will be converted using the 
exchange rate applicable at the date of the most recent accounts.  (Rates as at 1 April 
2015 were used last year.) 

Companies that provide Experian with full accounts, whilst filing abbreviated accounts 
with Companies House, will be able to provide preceding years' full accounts to allow 
calculation of the "trend variable".  (But companies must provide the same type of 
accounts for all the years; they cannot pick and choose.) 

 

EMIR central clearing exemption extended 

The expected two year extension of the exemption for pension scheme arrangements from 
the OTC derivatives central clearing requirements of EMIR has been formalised.  The 
exemption now applies until 16 August 2017.  See our briefing note EMIR reporting: are 
you ready? An update for UK pension schemes for details of the requirements. 

 

Abolition of contracting-out 

HMRC's Countdown Bulletin 10 includes: 

 some answers to GMP reconciliation queries; 

 a note that HMRC will no longer track contracted-out rights after 5 April 2016, so 
schemes do not need to tell HMRC about transfers but will need to keep good records; 
and 

 a note that (contrary to some reports) it has not yet decided whether it will tell 
individuals their GMP amount when writing to them about their GMP entitlements at the 
end of 2018. 

 

Protections against the 2016 lifetime allowance reduction 

The latest HMRC Pension Schemes Newsletter includes the following section on fixed 
protection 2016 and individual protection 2016: 

"From 6 April 2016 the lifetime allowance (LTA) for tax relieved pension savings 
will reduce from £1.25 million to £1 million.  In Pension Schemes Newsletter 71 
we said we would aim to provide further information about the transitional 
protection on offer.  Unfortunately we are not able to provide as much detail as we 
would have liked.  

Legislation for both the reduction in the LTA and the protection regimes (fixed 
protection 2016 (FP2016) and individual protection 2016 (IP2016)) will be 
delivered in Finance Bill 2016.  As a result it will not be possible for scheme 
members to apply for protection until after April 2016.  This means that individuals 
cannot notify us of their intention to rely on FP2016 in advance.  Individuals who 
want to rely on FP2016 need to start thinking about what arrangements they need 
to make to stop accruing benefits after 5 April 2016.  

The application process for FP2016 and IP12016 will be online and will require 
the member (or their authorised representative) to provide similar information and 
declarations as for FP2014 and IP2014.  The online system will provide a 
response to the notification along with a protection reference number.  The 
member will need to provide this protection reference number to their pension 
scheme in order to take their benefits using a protected LTA.  For these protection 
regimes, no certificate will be issued.  

We hope to be able to provide much more detail on this process both for 
members and scheme administrators in October 2015." 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EU regulation: 
http://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=uriserv:OJ.L_.201
5.239.01.0063.01.ENG 

HMRC Countdown Bulletin 10: 
https://www.gov.uk/government/public
ations/countdown-bulletin-10-
september-2015/countdown-bulletin-
10-september-2015 

HMRC Newsletter 72: 
https://www.gov.uk/government/public
ations/pension-schemes-newsletter-72-
september-2015 
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Shared parental leave for grandparents 

The Chancellor of the Exchequer has announced that the shared parental leave (and pay) 
regime will be extended to working grandparents.  There will be a consultation on the 
details in the first half of 2016 and the aim is to implement the policy by 2018.  

 

 

 

 
 
 
 
 
 
 
 
 
 
 

Press release: 
https://www.gov.uk/government/news/c
hancellor-announces-major-new-
extension-of-shared-parental-leave-
and-pay-to-working-grandparents 

This and previous issues of WHiP can be found on our website here.  
 

If you do not already subscribe to our pensions mailings and would like to do so, please email pensions@traverssmith.com.  
 

Hyperlinks in this document can be clicked via an up to date version of Adobe Acrobat Reader. We are not responsible for the contents 
of external websites to which we provide links. 
 

If you wish to discuss any points arising from this note, please speak to your usual contact in the Travers Smith Pensions team or to 
one of the Pensions partners: Susie Daykin, Peter Esam, Daniel Gerring, David James, Dan Naylor, Paul Stannard and Philip Stear. 
 

 

Travers Smith LLP 

10 Snow Hill 

London EC1A 2AL 

T +44 (0)20 7295 3000 

F +44 (0)20 7295 3500 

 

www.traverssmith.com 

 

https://www.gov.uk/government/news/chancellor-announces-major-new-extension-of-shared-parental-leave-and-pay-to-working-grandparents
https://www.gov.uk/government/news/chancellor-announces-major-new-extension-of-shared-parental-leave-and-pay-to-working-grandparents
https://www.gov.uk/government/news/chancellor-announces-major-new-extension-of-shared-parental-leave-and-pay-to-working-grandparents
https://www.gov.uk/government/news/chancellor-announces-major-new-extension-of-shared-parental-leave-and-pay-to-working-grandparents
http://www.traverssmith.com/news-publications/legal-briefings/?pa=74
mailto:pensions@traverssmith.com
http://www.traverssmith.com/

