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What's Happening in Pensions 
 

 

Pensions Regulator: scheme funding 

Annual funding statement 

The Pensions Regulator has published its 2016 Annual Funding Statement, together with a longer 

analysis document.  The statement is primarily aimed at schemes undertaking valuations with effective 

dates between 22 September 2015 and 21 September 2016.  The Regulator's summary identifies the key 

messages as follows: 

● "Market volatility 

- Markets have been particularly volatile which may impact schemes’ reporting funding positions. 

- Schemes should focus on the longer term view for risk/rewards. 

http://www.thepensionsregulator.gov.uk/press/pn16-24.aspx
http://www.thepensionsregulator.gov.uk/docs/db-annual-funding-statement-2016.pdf
http://www.thepensionsregulator.gov.uk/docs/db-analysis-tranche-eleven-review-2016.pdf
http://www.thepensionsregulator.gov.uk/docs/summary-key-messages-annual-funding-statement-2016.ppt
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● Investment returns 

- We expect schemes to set strategies based on lower than expected investment returns from most asset 

classes.  

- Those schemes which relied on gilt yield reversion at last valuation should consider whether they need 

to implement any of the contingencies they have in place. 

- Trustees should review their assumptions with regard to yield reversion. 

● Managing deficits 

- We expect most schemes will have larger than expected deficits and will need to review and refine 

their recovery plans.  Any changes made should be consistent with their risk appetite. 

- From our analysis, many schemes may have the capacity for the employer to increase their 

contributions without affecting their plans for growth. 

- We expect trustees to seek higher contributions where there is sufficient affordability for the employer.  

- Where this is not the case, we expect trustees and employers to discuss this issue openly and also to 

consider what alternative options exist. 

-  Employers should ensure they treat the pension scheme fairly. 

● Managing risks 

- Trustees should use an IRM framework to decide how much and when to hedge against risks, and be 

aware of the implications of un-hedged risks. 

● Assumptions 

- Trustees updating their mortality assumptions to CMI2015 will find it produces lower life expectancies 

than the 2014 model.  They should consider what the impact would be if this reduction was reversed as 

there is very little evidence that this is a long-term trend. 

- Trustees considering adjusting their assumptions on the number of DB transfers as a result of the 

pensions freedoms need to be aware that there is currently very little evidence to support making 

these adjustments. 

- Trustees also need to take into account the increased cost of future accrual, and set rates that don’t 

compromise the scheme’s risk management and funding plan." 

Statistics 

Separately, the Regulator has published scheme funding statistics drawn from valuations with effective 

dates between 22 September 2013 and 21 September 2014.  The analysis illustrates changes in deficits and 

recovery period end dates.  It also looks at market conditions, discount rates, mortality assumptions, funding 

levels, levels of deficit recovery contributions, and the use of contingent assets.  A separate appendix contains 

detailed data summaries. 

 

DC Code of Practice 

The Pensions Regulator has finalised and laid before Parliament its revised DC code of practice.  It also 

http://www.thepensionsregulator.gov.uk/docs/scheme-funding-2016.pdf
http://www.thepensionsregulator.gov.uk/docs/scheme-funding-appendix-2016.pdf
http://www.thepensionsregulator.gov.uk/docs/draft-dc-code-may-2016.pdf
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published a consultation response.  Unless Parliament objects, the code will come into force in early July. 

The code has been renamed "Code of Practice 13: Governance and administration of occupational pension 

schemes providing money purchase benefits".  The name change is mainly to ensure that trustees of DB 

schemes offering DC AVCs know that much of it applies to them too. 

The code includes sections on: 

● The trustee board 

● Scheme management skills 

● Administration 

● Investment governance 

● Value for members 

● Communicating and reporting 

There is new text about “risk warnings” (which were not required by law at the time the draft code was 

published – see WHiP Issue 57) and the similarly new ban on member-borne commission payments (also see 

WHiP Issue 57).  There will be a joint Pensions Regulator and FCA fact sheet on differentiating information 

and advice. 

There are few other changes from the consultation draft (see WHiP Issue 55).  Most of the comments made 

by respondents to the consultation will be addressed by the accompanying "how to" guides.  Revised versions of 

those have not yet been published (see WHiP Issue 57 for the consultation drafts). 

 

DC scheme returns 

The Pensions Regulator has published a checklist for trustees about the revised annual DC scheme return.  

The changes mainly concern the new requirements on governance and charges (see our briefing note "DC 

charges and governance").  The returns will be sent out from July 2016. 

 

Early exit charges 

There have been two consultations announced on restricting DC early exit charges, affecting personal and 

occupational pension schemes.  The aim of the proposals is to remove a barrier to accessing the DC pension 

freedoms.  The consultations follow a 2015 Government consultation and the gathering of evidence by the 

Pensions Regulator and the FCA (see WHiP Issues 53 and 56).   

Personal pensions 

The FCA will have a duty under the Bank of England and Financial Services Act 2016  to cap charges 

under personal pension contracts, including group personal pensions, applied at or after normal minimum 

pension age (currently 55) but before the individual's expected retirement date.  An FCA consultation 

proposes that for existing contracts, exit charges will be capped at 1% of the value of a member’s pot and that 

firms will not be permitted to apply any exit charge for contracts entered into after the new rules come into 

force (probably 31 March 2017).  Market value adjustments will not be subject to these restrictions. 

http://www.thepensionsregulator.gov.uk/docs/dc-code-consultation-response-may-2016.pdf
http://www.traverssmith.com/assets/pdf/legal-briefings/v1-WHiP_Issue_57.PDF
http://www.traverssmith.com/assets/pdf/legal-briefings/v1-WHiP_Issue_57.PDF
http://www.traverssmith.com/assets/pdf/legal-briefings/WHiP_Issue_55.PDF
http://www.traverssmith.com/assets/pdf/legal-briefings/v1-WHiP_Issue_57.PDF
http://www.thepensionsregulator.gov.uk/trustees/dc-scheme-return.aspx
http://sites.traverssmith.vuturevx.com/20/2655/landing-pages/dc-charges-and-governance.pdf
http://sites.traverssmith.vuturevx.com/20/2655/landing-pages/dc-charges-and-governance.pdf
http://www.traverssmith.com/assets/pdf/legal-briefings/WHiP_Issue_53.PDF
http://www.traverssmith.com/assets/pdf/legal-briefings/WHiP_Issue_56.PDF
http://www.legislation.gov.uk/ukpga/2016/14/contents/enacted/data.htm
http://www.fca.org.uk/news/cp16-15-capping-early-exit-pension-charges
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Occupational pension schemes 

The Government is consulting until 16 August 2016 on proposals to cap exit charges applied under 

occupational pension schemes when a member accesses money purchase or cash balance benefits early but at 

or after normal minimum pension age (currently 55).  The legislation would be made by, and through 

regulations under, the next Pensions Bill (see below) and would take effect some time in 2017.  

The Government proposes that the cap be set at the same levels as for personal pensions, ie, 1% for existing 

contracts and 0% for new contracts. 

The duty to apply the cap would apply to whoever (trustees or service provider) applies the exit charge in 

practice.  The Pensions Regulator will be responsible for enforcing compliance. 

The Government and Pensions Regulator have each published analysis reports to accompany the 

consultation. 

 

New Pensions Bill 

Briefing notes published to coincide with the Queen's Speech announced high level details of a 

forthcoming new Pensions Bill.  The Bill proposes to: 

● restrict early exit charges in occupational pension schemes (see above); 

● apply stricter regulation to master trusts; and  

● create a new pensions guidance body, bringing together the Pensions Advisory Service, Pension Wise and 

the pensions services offered by the Money Advice Service. 

Some of these proposals correspond with recommendations made a few days beforehand by the Work and 

Pensions Select Committee. 

 

Secondary market for annuities 

Three consultation papers have been published on the proposed secondary market for annuities, which is due 

to operate from April 2017.  Annuity policies that were bought to secure DB scheme benefits, previously 

declared out of scope, are now included.  Deferred annuities are in scope but there are restrictions where the 

individual is under age 55.   

The consultation papers are: 

● HMRC tax framework consultation 

● HM Treasury consultation on draft secondary legislation relating to FSMA regulated 

activities  

● Consultation on FCA rules 

These follow the December 2015 Government response (see WHiP Issue 55) to the March 2015 call for 

evidence (see WHiP Issue 51).  

https://www.gov.uk/government/consultations/capping-early-exit-charges-for-members-of-occupational-pension-schemes
https://www.gov.uk/government/publications/impact-of-capping-early-exit-charges-in-occupational-pension-schemes
http://www.thepensionsregulator.gov.uk/docs/survey-exit-charges-dc-2016.pdf
https://www.gov.uk/government/publications/queens-speech-2016-background-briefing-notes
https://www.gov.uk/government/speeches/queens-speech-2016
http://www.parliament.uk/business/committees/committees-a-z/commons-select/work-and-pensions-committee/news-parliament-2015/auto-enrolment-report-published-15-16/
https://www.gov.uk/government/consultations/creating-a-secondary-annuities-market-tax-framework
https://www.gov.uk/government/consultations/creating-a-secondary-market-for-annuities-secondary-legislation
http://www.fca.org.uk/news/cp16-12-secondary-annuity-market
http://www.traverssmith.com/assets/pdf/legal-briefings/WHiP_Issue_55.PDF
http://www.traverssmith.com/media/1498134/whip_issue_51.pdf
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Tax framework 

The Government proposes that qualifying holders of annuities bought in respect of registered pension scheme 

benefits will be able to assign or surrender them in exchange for a payment: 

● of a taxable cash lump sum to the individual;  

● into a flexi-access drawdown fund in the individual's name (with the same or a different provider); or  

● (except for pre-6 April 2006 annuities) to buy a flexible annuity for the individual (with the same or a 

different provider), perhaps with a contingent flexible annuity attached. 

Qualifying holders are those who have reached the normal minimum pension age (currently 55) or their 

protected pension age, or became entitled to early pension on grounds of ill health.  If all the conditions are met 

then there is no unauthorised payment.  This is designed to extend the April 2015 "freedom and choice" 

changes to those who bought an annuity before the rules changed.  However, the effect of the changes is wider 

than this, as they also apply to DB members for whom benefits have been secured with an insurance policy (for 

example on a winding-up). 

The whole annuity must be assigned or surrendered: partial assignments or surrenders will not be permitted.   

The money purchase annual allowance will apply from the point that any payment is made to the individual 

following the assignment or surrender, except for the surrender or assignment of "low value annuities" (for 

which the threshold is yet to be determined) bought before 6 April 2016 in return for a cash lump sum. 

Where annuities are in the name of occupational pension scheme trustees, it seems that scheme rules and non-

tax legislation (ie, section 91 of the Pensions Act 1995) prohibiting assignment and surrender will not be 

overridden and so such annuities will not be in scope.  Trustees may, however, subject to scheme rules, be able 

to assign an annuity to the individual, thereby allowing it to be cashed in, and trustees may now come under 

pressure from some members to do so. 

If there is a contingent beneficiary under the annuity policy (normally a spouse or civil partner), the payment 

must nevertheless be made to (or in respect of) only the primary beneficiary.  The prohibition on partial 

assignment or surrender would preclude, for example, a surrender or assignment that leaves a contingent 

spouse's annuity payable.  See below for proposed FCA rules regarding contingent beneficiary consent. 

FCA rules 

Buyers and brokers in the secondary annuities market will need to be authorised by the FCA.  The existing 

annuity providers should already be authorised. 

Brokers must set out their charges upfront and agree them with the consumer.  Commission-based payments 

are prohibited.  The existing annuity provider may only recover reasonable charges.  Buyers and brokers must 

present their offer alongside the "replacement cost" of the annuity, if it were to be bought new on the open 

market.   

Consumers must be given specific risk warnings at the earliest opportunity.  Firms must also recommend that 

consumers shop around and seek regulated financial advice or Pension Wise guidance.  Advice will be 

compulsory for individuals selling an annuity above a threshold value (which is yet to be determined) and 

providers will have to check that the advice has been taken. 

Annuities with contingent beneficiaries (normally spouses or civil partners) can be assigned or surrendered but 

payments to contingent beneficiaries will be prohibited.  Contingent beneficiaries may only be able to bring a 

claim for loss of an entitlement under an annuity which is assigned or surrendered if they have a "legal right" to 

a benefit.  The FCA rules would provide that their consent is needed only where "legally required" (there is no 
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discussion of what that means).  Firms would have to warn consumers about the possible need to obtain 

consent.  This looks like being an area where there could be some uncertainty. 

 

Medically underwritten bulk annuities 

An industry working group chaired by Margaret Snowdon OBE has published a guide for trustees and 

industry professionals on the use of medically underwritten bulk annuities to reduce risk in DB pension 

schemes. 

 

Bulk transfers without consent 

In Pollock v Reed, the High Court held that benefit security could not be taken into account by an actuary 

when considering whether a bulk transfer without consent could be made to a scheme with less favourable 

scale benefits, even when benefit levels under the transferring scheme would be reduced in a winding-up due to 

underfunding. 

The case concerned the Halcrow Pension Scheme.  Halcrow's US parent company had indicated that it no 

longer intended to support its "heavily balance sheet insolvent" subsidiary in a manner that would enable it to 

rectify the scheme's deficit.  A restructuring was proposed, including the transfer of the scheme's assets and 

liabilities to a new scheme, with no further accruals but fixed employer contributions backed by a capped 

guarantee.  The new scheme benefits would be the same as the old scheme's but with only statutory minimum 

revaluation and indexation in future.  The benefits would be at least as good as PPF compensation.  The 

proposal was designed to avoid the scheme entering the PPF, with a £226 million deficit on that basis (a £600 

million "solvency deficit"), an outcome which was said to be otherwise inevitable. 

Due to commercial sensitivities, the transfer would have had to be made without seeking members' consents.  

The Occupational Pension Schemes (Preservation of Benefit) Regulations 1991 require a certificate confirming 

that, for transfers without consent, transfer credits in the receiving scheme are, in the actuary's opinion 

"broadly, no less favourable than the rights to be transferred".  The new scheme scale benefits would clearly 

be inferior to those under the original scheme, ignoring benefits scaled back on winding-up.  However, the 

benefit security (and therefore the benefit members would expect to receive in practice) was said to be much 

better in the new scheme.   

The High Court held as follows. 

● The actuary should not take into account the security of benefits.  Had it been intended that security of 

benefits be taken into account, the regulations would have said so.  The provision for the actuary to form an 

opinion is not sufficiently wide that the actuary can in any event take benefit security into account.  If 

security of benefits were part of the actuarial certification process then there would be little left for the 

trustees to determine, the bulk of the discretion having been already exercised by the actuary, who owes no 

fiduciary duties to the members of the scheme. 

● There was no scope for a different analysis where the transferring scheme is in winding-up.  The words of 

the regulations do not provide for that and the only reference to the application of a different test on 

winding-up was removed in 1999.  The fact that benefits may, on a winding-up, have to be secured on a 

proportionately reduced basis pursuant to statutory priorities and the scheme's winding-up rule does not 

result in the rights to the benefits having been altered.  

The judge indicated (though it did not need to be decided) that she thought that the trustees had acted properly 

in provisionally agreeing to the proposals and that, had it been necessary and she had taken a different view in 

relation to the above issues, she would have approved the trustees' decision to implement the proposals.  

http://the-spp.co.uk/wp-content/uploads/2016/06/MUBA-GUIDE-2016.pdf
http://www.bailii.org/ew/cases/EWHC/Ch/2015/3685.html
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British Steel Pension Scheme 

The Government has published a consultation on options for helping the British Steel Pension Scheme 

(BSPS) as part of a wider package of Government support for the British steel industry.   

The consultation paper says that the challenge is to find a way forward that separates the BSPS from Tata Steel 

UK whilst securing the best outcome for members and avoiding scheme benefits being replaced by PPF 

compensation. 

It asks for views on possible options.  Two would involve amending the law to allow the trustee, without 

members' consents, to use existing powers in the rules so that future rates of indexation and revaluation would 

be reduced to the minimum levels required by law.  This would result in indexation and revaluation rates 

similar to, or better than, those applied to PPF compensation. 

The first option would involve making an exception specifically for BSPS to section 67 of the Pensions Act 1995 

(which protects accrued rights and entitlements). 

The second option would be one made available to any large schemes (over 100,000 members is suggested) 

otherwise facing PPF entry and would allow trustees of such schemes to transfer members without their 

consents to a new scheme paying lower levels of indexation and revaluation but with benefits above PPF 

compensation levels.  Members could opt out of the transfer and stay in the existing scheme, which would be 

expected to enter the PPF.  Pensions Regulator approval might be required. 

The trustees would only be able to transfer a member to the new scheme if: 

- the trustees consider it in the member’s best interests; 

- the trustees notify the member and the member does not object within a prescribed period; and 

- the trustees reasonably believe that the scheme will enter a PPF assessment period within 12 months. 

The Government is aware that it is not currently possible, without members' consents, to transfer contracted-

out rights to a new scheme that has never been contracted-out.  It is "considering the best way forward" for 

addressing this technical issue. 

 

Data protection 

General Data Protection Regulation 

The EU General Data Protection Regulation (see WHiP Issue 56) has been approved by the European 

Parliament and published in the Official Journal.  It entered into force on 24 May 2016 and applies directly 

in member states from 25 May 2018.  We will report on the implications for pension schemes in due course. 

EU-US Privacy Shield 

The working party of European data protection regulators has advised the European Commission to reject the 

Privacy Shield agreed in principal with the United States as a replacement for the "Safe Harbor" arrangement 

declared invalid by the CJEU (see WHiP Issue 55).  See our Commercial department's client briefing note 

for more detail on the implications. 

 

https://www.gov.uk/government/consultations/british-steel-pension-scheme
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R0679&from=EN
http://www.traverssmith.com/assets/pdf/legal-briefings/WHiP_Issue_56.PDF
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L:2016:119:TOC
http://www.traverssmith.com/assets/pdf/legal-briefings/WHiP_Issue_55.PDF
http://www.traverssmith.com/assets/pdf/legal-briefings/Privacy_Shield_Briefing_-_April_2016.PDF
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Work and Pensions Select Committee inquiry 

The Work and Pensions Select Committee has been taking evidence in an inquiry into pensions regulation 

and the Pension Protection Fund, focusing on the sale of BHS in 2015.  The Committee is considering: 

● "The adequacy of defined benefit pension scheme regulation and regulatory powers, in general and 

specifically in relation to the pension schemes of complex and multi-national companies 

● Use of these powers by The Pensions Regulator in recent cases, including BHS 

● Resourcing and prioritisation of TPR supervisory work 

● Implications of the regulatory approach for company behaviour, including whether it mitigates or 

incentivises moral hazard 

● The sustainability of the Pension Protection Fund 

● The fairness of the PPF levy system and its impact on businesses and scheme members" 

 

Local Government outsourcing 

The Government is consulting until 20 August 2016 on proposals to extend the scope of "Fair Deal 2013" to 

local government outsourcings.   

Fair Deal is the policy designed to protect the pension rights of central government employees when their 

function is outsourced to a private sector contractor.  As amended in 2013, it instructs Government 

departments to ensure that transferred employees will continue to be contractually entitled to participate in 

their public service pension scheme while they continue to work in the outsourced function.  The service 

provider to whom the function is outsourced agrees to participate in the scheme and is liable to pay 

contributions. 

This would replace the current "Best Value" requirements that date back to 2007 but which already allow 

contractors to be admitted to the Local Government Pension Scheme. 

 

Pensions Ombudsman determinations 

Employer liable in respect of uncollected AVCs 

The Deputy Pensions Ombudsman has ordered Royal Mail to ensure that a member receives the benefit of 

nearly eight added years shown on annual benefit statements and deriving from additional voluntary 

contributions (AVCs) that had not been collected from him for 12 years. 

Mr Cunningham's employment was transferred within the Royal Mail Group in 2000.  In 2012, the Royal Mail 

Pension Plan trustee informed him that no AVCs had been collected from him since the transfer, due to a 

payroll error.  It said that he needed to pay arrears of £17,474 over a period of up to ten years (without interest) 

or lose the added years.  Royal Mail and the trustee had been told in 2003 that no AVCs had been collected but 

either failed to inform the member or failed to notice that they should have been paid. 

The Deputy Ombudsman found that it was not unreasonable for Mr Cunningham not to have noticed the 

failure to deduct his AVCs, which represented 9% of his pay, since he had fluctuating pay levels and his pre- 

and post-transfer payslips were in different formats.  She also found that he had irreversibly changed his  

http://www.parliament.uk/business/committees/committees-a-z/commons-select/work-and-pensions-committee/news-parliament-2015/pension-protection-funct-inquiry-launch-15-16/
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/526538/Consultation_on_Local_Government_Pension_Scheme_Regulations.pdf
https://www.pensions-ombudsman.org.uk/determinations/2016/po-86/royal-mail-pension-plan/
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financial position on the basis of the benefit statements and that it would be inequitable to deny him the added 

years of pensionable service. 

The Deputy Ombudsman directed Royal Mail to pay the scheme the amount needed to fund the added years of 

pensionable service, plus £250 to Mr Cunningham for distress and inconvenience.  The trustee was also 

directed to pay him £250 for the same reason.  

Scheme should have acted urgently to pay death benefits within the two year limit 

The Pensions Ombudsman has determined that a Local Government Pension Scheme administering 

authority and the scheme administrator should have acted urgently to ensure that a death benefit lump sum 

payment was paid within the then applicable two year period and thereby avoid an unauthorised payment tax 

charge becoming payable.  (Since 6 April 2016, this tax charge no longer applies in these circumstances but the 

lump sum would be subject to income tax if not paid within the two year period.) 

A deceased member's mother, Ms Lettman, informed the administrator and authority of the member's death 

on 28 November 2008 but did not provide the paperwork they needed until 9 November 2010.  The lump sum 

death benefit had to be paid before 28 November 2010 in order to avoid the tax charge.  Ms Lettman was not 

informed of the two year time limit and the tax consequences. 

The Ombudsman ruled that the 13 business days remaining after the required information was provided was 

sufficient for the authority and administrator to process the payment.  Having taken a decision to make the 

payment to Ms Lettman on 23 November 2010, there was still time to make the payment in the three working 

days before the 28th.  Although they did not have her bank details, the payment could have been made by 

cheque (and in fact later was). 

The Ombudsman directed the authority to pay Ms Lettman a sum equal to the 40% unauthorised payment tax 

charge plus interest.  He also directed the administrator and authority each to pay her £250 for the significant 

distress and inconvenience caused to her. 

 

 

 

This and previous issues of WHiP can be found on our website here.  
 
If you do not already subscribe to our pensions mailings and would like to do so, please email 
pensions@traverssmith.com.  
 
Hyperlinks in this document can be clicked via an up to date version of Adobe Acrobat Reader. We are not 
responsible for the contents of external websites to which we provide links. 
 
If you wish to discuss any points arising from this note, please speak to your usual contact in the Travers Smith 
Pensions team or to one of the Pensions partners: Susie Daykin, Daniel Gerring, David James, Dan Naylor, 
Paul Stannard and Philip Stear. 
 
 

Travers Smith LLP 

10 Snow Hill 

London EC1A 2AL 

T: +44 (0)20 7297 3000 

F: +44 (0)20 7295 3500 

 

www.traverssmith.com 

https://www.pensions-ombudsman.org.uk/determinations/2016/po-3753/government-pension-scheme/
http://www.traverssmith.com/news-publications/legal-briefings/?pa=74
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