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Financial Services and Markets 

Consumer Rights: Act now! 

 
 

On 1 October 2015 the Consumer Rights Act 2015 ("CRA") comes into force.  It 
consolidates and restates in a single piece of legislation a number of existing and 
familiar laws regarding contracts for the supply of services to consumers and unfair 
terms in consumer contracts.  However, it also introduces some new, potentially 
burdensome provisions which are likely to require firms to revisit their contracts and 
the way in which they market and sell their services.  In this briefing note we 
summarise at a high level the practical impact the new Act will have on financial 
services firms and what they should be doing before October. 
 
 

The Consumer Rights Act: is it relevant to my financial services firm? 

Yes – if you have clients who are "consumers" – i.e. individuals acting for purposes which are wholly or mainly outside their trade, 
business, craft or profession.  Even a highly sophisticated, high net worth client can be a consumer as defined and therefore protected 
by a number of rights and remedies. 

The CRA does not apply to services you provide to clients who are not consumers (although the provisions of the Unfair Contract 
Terms Act 1977 ("UCTA") applicable to business-to-business contracts will continue to be relevant).  If you have no consumer clients 
you can stop reading now. Otherwise, read on. 

The devil you know… 

Quite a number of provisions are carried forward from existing legislation into the new, consolidated Act, with some modernisation of 
language, but with no change of substance.  So, assuming your firm is complying with existing requirements, it will continue to comply 
with those requirements after 1 October.  These requirements include the deemed inclusion of implied terms into your contracts with 
customers – e.g. that the service will be performed with reasonable care and skill and that the service will be provided within a 
reasonable time. 

…the devil you don't 

Unfortunately, while consolidating and updating existing legislation, the government has also taken the opportunity to introduce new 
measures designed to give consumers even more protection when contracting with traders.  These include the following: 

Pre-contractual and other statements incorporated into the contract 

If the firm (or someone acting on the firm's behalf) writes or says something about the services or about the firm itself and that 
statement is taken into account by the consumer when deciding to enter into the contract or when making any decision about the 
service after the commencement of the contract, this will be treated as a term of the contract (in the same way that the reasonable care 
and skill requirement is implied into the contract). 

This means that any verbal or written statement made to the consumer before or after the contract is entered into is capable of 
becoming incorporated into your terms of business as binding contractual terms.  While consumers have always had an avenue of 
redress in the event that they are induced to enter into a contract by misrepresentations made by the firm beforehand, this new implied 
term will mean that firms will need to be even more careful about how they advertise themselves and their services and how they use 
third party agents and suppliers. 

Fairness: same test, new guidance 

As is the case now, a term will be unfair if "contrary to the requirement of good faith, it causes a significant imbalance to the parties' 
rights and obligations under the contract to the detriment of the consumer". On 31 July 2015, the Competition & Markets Authority  
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("CMA") published its final guidance on the unfair terms provisions in the Act (CMA 37) 
(https://www.gov.uk/government/publications/unfair-contract-terms-cma37). This includes detailed guidance on the fairness test and 
the meaning of the individual terms "good faith" and "significant imbalance", although the CMA stresses that the overall test of whether 
a term is unfair is a unitary one. Amongst other things, terms "should be expressed fully, clearly and legibly" and should not contain any 
"concealed pitfalls or traps". Any terms which might operate to the disadvantage of the consumer must be given appropriate 
prominence. The CMA notes that it is not just a question of resisting the temptation to take advantage; in addition a firm must "actively 
… take the legitimate interests of the consumer into account". 

Firms should have regard to the CMA guidance when drafting the terms of their consumer contracts: drafting the terms of consumer 
contracts in the light of the statutory fairness test requires considerable care. 

Fairness: individually negotiated terms must also be fair 

Your firm's contract with consumers is already subject to unfair terms legislation (the Unfair Terms in Consumer Contracts Regulations 
1999 ("UTCCRs") and UCTA).  These provisions will be carried forward into the CRA, subject to some changes in scope and as to how 
fairness is to be assessed.  One of these changes will be that the fairness provisions of the CRA will apply to all terms, whether on 
standard terms or on individually negotiated terms.  Up until now, the UTCCRs have applied only to standard-form contracts and firms 
have been able to disregard rules of fairness (other than UCTA's rules on unfair exclusions) where the contract terms have been 
individually negotiated with their consumer client.  Going forward, the requirement for fairness will apply to all contract terms, including 
those which have been individually negotiated with the consumer – even where that consumer is a sophisticated, high net worth client. 

Fairness: "consumer notices" may be assessed as being unfair 

In addition, you need to consider fairness not only in the context of individual contract terms but also when making other 
communications. The CMA notes in its recent guidance that the OFT previously took the view that certain communications which had 
the practical effect of a contract term could be argued to fall within the UTCCRs even if they were not part of the contract (so the idea 
that such things may be assessed as unfair is not new under the Act). Whether or not new in law, things will certainly be much more 
explicit from 1 October: "consumer notices" which relate to the rights or obligations between the consumer and the firm, or which seek 
to exclude or restrict the firm's liability, will be subject to an express requirement to be fair. If they are unfair (i.e. because, contrary to 
the requirement of good faith, they cause a significant imbalance in the parties' rights and obligations to the detriment of the consumer) 
they will not be binding on the consumer, although the consumer can still rely on the notice if he or she chooses to do so.  The 
definition of "notice" is broad: it includes a verbal or written announcement and any other communication or purported communication.  
The notice need not actually be expressed to apply to a consumer if it is reasonable to assume it is intended to be seen or heard by a 
consumer. 

The effect is that any written or oral communications (whether or not they are incorporated into the contract as an implied term (see 
above)), could be assessed as being unfair.  Again, this emphasises how important it will be for firms to police how they market to their 
consumer clients. 

In addition, (aside from the issue of fairness) any consumer notices in writing must be legible and must be expressed in plain and 
intelligible language. 

In broad terms, therefore, as the CMA notes, the effect of the Act is to apply in substance the same test of fairness to notices as it does 
to contract terms.  

Fairness: main subject matter/adequacy of price exemption 

Under the UTCCRs firms have been able to exclude from the assessment of fairness terms which relate to the definition of the main 
subject matter of the contract or to the adequacy of the price or remuneration, as against the goods or services supplied in exchange, 
provided the term is in plain intelligible language.  This exemption (which the CMA refers to as the "core exemption") will continue to be 
available under the CRA but, in addition to being expressed in plain and intelligible language, it will also have to be "prominent" – i.e. 
brought to the consumer's attention in such a way that an average consumer (someone who is reasonably well-informed, observant 
and circumspect) would be aware of the term. 

This new requirement for prominence means that firms will have to re-examine whether they have brought the relevant main 
subject/adequacy of price terms to the consumer's attention in the required way and, if not, make changes to how the contract is 
presented. 

Fairness: Twenty Shades of Grey 

Firms will be familiar with the "grey list" under the UCTTRs – i.e. the indicative and non-exhaustive list of the types of terms which may 
be regarded as unfair.  This is carried forward under the CRA with three new items which may indicate unfairness: 

· a term which has the object or effect of requiring that, when the consumer decides not to conclude or perform the contract, the 
consumer must pay the trader for services which have not been supplied or a disproportionately high sum in compensation; 

· a term which has the object or effect of permitting the trader to determine the characteristics of the subject matter of the contract 
after the consumer has become bound by it (subject to certain specified exemptions); 
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· a term which has the object or effect of giving the trader the discretion to decide the price payable under the contract after the 
consumer has become bound by it, where no price or method of determining the price is agreed when the consumer becomes 
bound (subject to certain specified exemptions). 

While it is unlikely that firms' existing consumer contracts will contain terms which match these additional grey list terms and which are 
therefore potentially unfair, this should be checked.  Remember that the grey list is indicative and non-exclusive.  Just because a 
contract term matches an item on the grey list does not necessarily mean it will be unfair (although, the CMA says, this may give rise to 
a suspicion of unfairness).  Similarly, the fact that a term does not match any item on the grey list does not mean that it cannot be 
assessed as being unfair. 

It should be noted that the CMA considers that the grey list also serves to illustrate the forms that unfairness can take in non-
contractual notices. 

Statutory remedies 

For the first time consumers will have new statutory remedies (over and above their existing rights to claim for breach of contract) in the 
event that a firm breaches any term implied by the CRA.  As regards breach of the implied term that services will be provided with 
reasonable care and skill or of a statement about the services which has been incorporated into the contract (because the customer 
has taken it into account) consumers will have the right, first, to require the firm to perform the service again, to the extent necessary to 
complete it as envisaged by the contract.  However, if this is impossible or if the firm cannot "re-perform" within a reasonable time, or 
without significant inconvenience to the consumer, the consumer has the "fall back" right to a price reduction.  This could entail a full 
refund in the event that the consumer has gained no benefit from the service.  In many cases it may not be possible for a financial 
services firm to re-perform, so in practice price reduction is likely to be the most common remedy. 

Digital content 

The CRA contains new provisions regarding express statutory rights consumers will have as to the provision by traders of digital 
content – i.e. "data which are produced and supplied in digital form".  The definition is drafted broadly; however, the main targets of the 
legislation are software and apps provided either in a physical format (such as CD, DVD, disc, or flash drive) or in non-tangible form 
(e.g. downloaded onto a computer or mobile phone).  

Broadly speaking, the new rules apply to paid-for digital content and will require such content to comply with standards broadly 
equivalent to those that apply to the provision of goods.  So software and apps provided free of charge will not be caught, provided they 
do not do damage to the consumer's device or other digital content on the device (see below). 

However, the rules can also apply if the digital content is provided free as part of a package involving goods, services or other digital 
content which is paid for and that content is not generally free to consumers. 

Even where digital content is provided free of charge, a trader could still be liable for damages to the extent that that content damaged 
the consumer's device (e.g. computer, mobile phone) or other digital content on the device. 

By and large, these new requirements may not have a major impact on the financial services industry either because firms in this 
sector do not provide digital content at all or, if they do (for example, by providing a mobile banking app or something similar as regards 
the consumer's account with the firm), they provide it entirely free of charge (although there would still be liability if the digital content 
were to damage the consumer's device or other digital content).  However, firms should be aware of these requirements and assess to 
what extent they may apply to any data provided to consumer clients. 

 

What should my firm be doing? 

You should consider taking the following actions: 

Fairness 

• Undertaking a review of all contracts and terms of business with clients of consumers – regardless of whether the terms are 
in standard-form or have been individually negotiated.  This is especially important in the case of individually-negotiated 
terms/contracts which have not been subject to the UTCCR fairness test. 

• Assessing all contract terms and consumer notices against the CRA's standard of fairness and against the newly-expanded 
"grey list". The standard of fairness to be applied to both contract terms and consumer terms is essentially the same – they 
will be unfair, if contrary to the requirement of good faith, they cause a significant imbalance in the parties' rights and 
obligations to the detriment of the consumer. 

• If relying on the exclusion from fairness test (for main subject and adequacy of price terms), ensuring that the terms are 
drafted in plain and intelligible language, are legible and are sufficiently prominent – i.e. brought to the consumer's attention 
in such a way that an average consumer would be aware of the term.  This may require, among other things, emboldening 
of text, the use of boxes and/or a reference to, and brief explanation of, the terms in a covering letter or explanatory leaflet. 
Even when not relying on the "core exemption", firms should consider whether the length of their contractual documents 
means that significant terms need to be brought to the consumer's attention. 

• Considering whether your consumer contracts and notices satisfy the transparency test – are they expressed in plain and 
intelligible language and (in the case of documents in writing) are they legible? 
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• Reviewing unfair contract terms guidance from the CMA (see CMA 37) and from the Financial Conduct Authority and 

applying such guidance to the firm's consumer contracts/terms of business and consumer notices. 

Statutory implied terms 

• Considering the manner in which services are marketed to consumers generally. 

• Ensuring that any marketing materials are not only reviewed against financial promotion requirements but also to determine 
whether any pre-contractual statements might be capable of being incorporated into the contract. 

• Reviewing (or re-reviewing) any telephone scripts for communications between the firm's staff (or its outsource service 
provider) and consumers. 

• Reviewing the firm's website. 

• Considering any other communications with customers, even if not of a marketing nature. 

• Considering any agreements and arrangements with any third party distributors or other third parties acting as agent for the 
firm in order to mitigate the risk that they might make statements on behalf of the firm which would be capable of being 
incorporated as contractual terms. 

• Considering revised training of customer-facing staff in order to emphasise the importance of not making verbal or written 
statement which might have the effect of being incorporated into customer contracts. 

Statutory remedies 

• Reviewing the impact (if any) that the new statutory remedies for breach of an implied term might have on the firm's existing 
complaints procedures. 

Digital content 

• Considering whether the firm provides digital content to consumer clients and, if so, whether it is paid for or is provided free 
(and if it is free, whether it is provided as part of a package containing paid-for goods, services or digital content. 

 

This briefing summarises in outline the key changes to the existing consumer rights regime to be introduced by the CRA which will 
impact on financial services firms with consumer clients.  However, it is not intended to be exhaustive of the CRA's provisions and there 
are a number of points of detail that it is not possible to cover in a high level review such as this. In addition, the FCA is still considering 
the impact of the CRA on its unfair contract terms materials (some materials have been removed from its unfair contract terms library 
while the regulator considers how they should be updated in the light of the CRA and European case law).  

 
For detailed advice on the matters discussed above please contact any of the financial services and markets partners named below or 
your usual FSMD contact. 
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