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Leisure Update 
With the EU referendum debate now in full swing, there 

has been much speculation in the past months over how a 

Brexit could affect the British economy, with many 

analysts predicting a slowdown in the lead-up to the 

referendum. 

Bucking the trend, the private equity market, in which Travers Smith has 

a strong presence, has continued to thrive, with buyout firms eagerly 

seeking new investment opportunities, many of them in the leisure 

sector. Our private equity team has recently acted for Intermediate 

Capital Group on the sale of the Gaucho restaurant group, Phoenix 

Equity Partners on their investment in The Travel Chapter Group and 

Equistone Partners Europe on the sale of Audley Travel.  

We also advised the management of Park Resorts and Parkdean Holidays 

on their merger, a transaction that gave the enlarged business an 

enterprise value of £960 million. The firm’s management advisory group 

acted on the high profile sale of Center Parcs and their new equity 

arrangements with Brookfield Investment Management. 

In the last issue of the Leisure Update, we mentioned the controversy 

surrounding service charges and tipping practices. The government is 

still considering the evidence gathered as part of its call for evidence in 

November 2015 and we await the next developments with interest.  

We begin this issue with a look at the growing threat to cyber-security, 

before turning to consider the emerging trend of the “pop-up restaurant” 

and concluding with the first instalment of our two-part series on 

franchising, which sets out some helpful “dos and don’ts” for franchisors.  
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Hacks, cyber-attacks and simple 
human error: protecting personal 
data
As the uses to which personal data is put 

have become greater and more 

sophisticated, so have the risks of 

something going wrong.   

This is particularly true of the leisure sector. As a 

consumer-facing sector and one that handles vast 

amounts of personal data on a regular basis, cyber 

security should be high on the agenda for the 

boards of leisure businesses. 

We are seeing a sharp increase in the number of 

deliberate attacks and these are no longer confined 

to users of "Big Data".   

The legal consequences are also multiplying, e.g. 

larger fines levied by authorities, potentially more 

claims for damage by individuals whose data has 

been lost or taken following a landmark ruling of 

the European Court of Justice last year, and with 

the introduction of new and more onerous 

European data protection legislation. Of course 

legal liability for loss isn't automatic, and you are 

in a much better position to defend against 

regulatory attack if you have taken diligent 

preventive steps – an aspect the regulators are 

focussing on to improve good practice.  

Here are three of the more common issues that we 

have seen recently – and some of the steps 

regulators have recommended to protect your 

systems and the personal data which you hold.  

Hacks and cyber-attacks 

Last year, hotel chains Hilton, Starwood, Mandarin 

Oriental and the Trump Collection all admitted to 

being victims of cyber-attacks which compromised 

their payment systems. It is easy to see how 

hoteliers are at risk – most customers effect 

payment by credit or debit card, and these card 

details are often kept on file and accessed multiple 

times during a guest's stay, whether on check-

in/check-out or in hotel bars, restaurants and 

shops. Public Wi-Fi networks can also be 

vulnerable to attack, particularly where these 

networks are unsecured. 
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There are also a number of risk factors affecting 

the leisure sector as a whole, not least that 

operators typically hold large amounts of personal 

data, payment details and other confidential 

information. In December last year, pub chain JD 

Wetherspoon announced that its website had been 

hacked, resulting in the personal details of more 

than 650,000 customers being accessed and the 

credit/debit card details of 100 customers being 

compromised. 

There are also a number of risk 
factors affecting the leisure sector 
as a whole, not least that 
operators typically hold large 
amounts of personal data, 
payment details and other 
confidential information 

PREVENTATIVE STEPS 

● Adopt, keep up to date and enforce a data 

security and retention policy, including regular 

review of whether any of the data you are 

holding has become historic or unnecessary 

● Don't ask for any personal data that you don't 

need and limit the number of computers and 

devices that store personal data 

● Consider engaging a professional technical 

security firm to review your encryption 

strength and system security 

● Mobile devices can be more vulnerable than 

traditional computer hardware – consider 

whether it is necessary/appropriate for your 

staff to use mobile devices to access your 

systems 

● Consider taking out insurance against cyber-

attacks and data loss 

● Have an emergency response plan to provide 

for business continuity, notification of 

customers, suppliers, employees, law 

enforcement and regulatory bodies, and (where 

applicable) communication with the media 

● Make sure that all your service providers take 

similar steps to those set out above 

Theft or loss of laptops/mobile devices and 

memory sticks 

This is a risk common to all businesses, but extra 

care should be taken where valuable customer 

information is being handled. 

PREVENTATIVE STEPS 

● Make sure that laptops and mobile devices do 

not contain copies of databases, unless 

access to that quantity of data is absolutely 

necessary 

● Routinely review the physical security of your 

offices and server rooms 

● Have (and enforce) staff system access policies 

● Regularly train staff about the importance of 

data protection and security 

● Conduct enhanced background checks on staff 

with access to sensitive data or computer 

systems  

 

Loss or misuse of data by a service provider 

Many companies are dependent on some form of 

outsourced service provision which requires 

personal data to be transferred to the provider. 

This makes it more difficult for operators to 

control the processing of data and increases the 

risk of cyber security breaches. 

PREVENTATIVE STEPS 

● Carry out proper due diligence on all service 

providers who may process data on your behalf
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● Make sure that you have data processing 

contracts (including appropriate non-

disclosure provisions) in place with all service 

providers who may handle personal data, as 

required by law 

● Don't give service providers copies of all of your 

data when they only need part of it  

● Prohibit sub-contracting by your service 

providers, unless your consent is first obtained, 

and the sub-contractor demonstrates 

appropriate security 

Consider asking for rights to audit service 

providers' data protection compliance, and use any 

audit rights.
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How to open a pop-up restaurant  
Whether for food or fashion, pop-ups 

are a great model for small businesses 

wanting to test their ideas, or for larger 

businesses to try out new concepts, 

assess demand in new locations and 

reach new customers.  They have also 

been hailed as a way to regenerate high 

streets in the aftermath of the 2008 

recession.  So what steps should you 

take if you want to open a new 

restaurant as a pop-up rather than as a 

traditional restaurant? 

Step one: Find and empty space  

You might have a location in mind but otherwise 

you can contact a property agent or look online – 

there are various websites that can help you find 

somewhere, such as www.meanwhilespace.com 

and https://emptyshops.com.  

Step two: Agree a tenancy with the 

owner  

The owner might have their own standard form 

tenancy agreement, but if not there are plenty of 

standard form leases such as the Meanwhile 

Project's suite of documents 

(https://www.gov.uk/government/publications/m

eanwhile-use-sublease-and-guidance-notes) and 

the Model Commercial Lease 

(http://modelcommerciallease.co.uk/leases/#tab-

4). Issues to consider will include: 

● How long do you want to be committed to the 

property?  This is a matter of weighing up how 

much risk you are prepared to take on rent 

commitment versus the inconvenience of losing 

the property if the landlord chooses not to 

renew your lease at expiry. 

● Do you want to be able to carry out alterations? 

● Consider limiting your repair obligation to a 

covenant not to let the property fall into a 

worse state than at the date of the lease. 

● Check that you have all the rights that you need 

over other parts of the landlord's land, eg do 

you need rights to use a seating area or 

unloading area? 

● Are the total rents sustainable? Would the 

landlord consider an element of turnover rent 

to essentially share in your success or 

otherwise rather than a fixed rent? 

Step three: Contact the local authority  

You will need to speak to the council: 

● To register a food business at least 28 days 

before opening (registration is free). 
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● Unless the premises are already used as a café 

or restaurant, to obtain planning consent for 

use as a restaurant.  Since 30 May 2013, 

permitted development rights were extended to 

allow temporary uses for a continuous period 

of no more than 2 years.  This includes 

restaurants, so planning permission for a pop-

up is not required if it takes up no more than 

150sqm floorspace in the building.  However: 

- This does not apply if the building is listed.  

If it is, both planning and listed building 

consents would still be required.   

- Note that once this right has been taken 

advantage of in a building, the permitted 

development right will not apply to 

subsequent pop-up uses, so for any further 

pop-ups or a pop-up lasting for more than 2 

years, planning consent will be needed.   

● For pop-ups, any alterations to the building are 

unlikely to be material but if the frontage is 

altered, for example, planning consent (and 

building regulations approval) may be required 

and, of course, any advertising signs may well 

need consent, so this should be checked before 

opening. 

● If the pop-up is in a mobile van, then there are 

permitted development rights for any land for 

any purpose for not more than 28 days within 

any calendar year. Any longer and it will be 

considered to be a permanent structure and 

planning consent may be required. 

● If you plan for customers to sit outside on the 

pavement, you will need to obtain planning 

consent for this and also a table and chairs 

licence from the local authority.  

● To obtain an alcohol and/or entertainment 

licence, if needed. 

Step four: Secure operational 

compliance  

Pop-up restaurants are subject to the same health 

and safety, food safety and hygiene and 

environmental law requirements as permanent 

food establishments. Non-compliance may give 

rise to regulatory action, operational restrictions 

and/or civil or criminal proceedings. Such issues 

may also give rise to reputational issues and loss of 

revenue. Relevant considerations will include: 

● establishing effective management systems and 

related staff training; 

● ensuring that food is stored, handled and 

prepared in compliance with relevant 

requirements; 

● stock rotation and control (including 

monitoring and controlling food temperature 

and expiry dates); 

● cleanliness, pest control and hygiene; 

● food and ingredient labelling, information and 

traceability (particularly with respect to 

allergens); 

● establishing emergency/evacuation procedures 

for occurrences such as fire; 

● ensuring that waste is managed and disposed 

of safely and responsibly; and 

● ensuring that the pop-up does not constitute a 

'nuisance' to neighbouring properties (e.g. in 

the form of unreasonable noise and/or odour). 

Conclusion 

There are many benefits to the flexibility of the 

pop-up format, but there are also some complex 

legal issues to master.
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Franchising: Key Considerations 
and Dos and Don'ts
In 2015 the franchise industry 

contributed an estimated £15.1 billion 

to the UK economy, with the number 

of franchisee-owned businesses 

having increased by 14% in two years 

to 44,200, according to a report 

published in January 2016 by the 

British Franchise Association. 

The franchise model is a popular choice for 

operators in the leisure sector. The success stories 

are everywhere, from leading hotel chains such as 

Starwood and Marriott to high street chains like 

McDonalds, Pret a Manger, Costa Coffee and 

Starbucks. 

Franchising typically allows business owners to 

expand their business more quickly and at a 

reduced cost. Franchisees will generally bear the 

development costs and have a vested interest in the 

success of the business. However, because of the 

length and complexity of the commercial 

arrangements which govern franchise models, 

disputes are not uncommon. 

This two part series will look at some of the key 

legal and practical considerations for franchisors 

and franchisees operating in the leisure sector, 

focussing on how to minimise the risk of disputes 

and maximise the chances of success. In this 

edition, we focus on key considerations and "dos 

and don'ts" for franchisors.  

Key Considerations 

Preliminary Issues 

● Is a franchise an appropriate structure? Would 

another structure be more appropriate (e.g. a 

joint venture, concession agreement etc)? 

● Take the necessary steps to protect your IP: 

register trade marks, domain names and 

company names in relevant jurisdictions, and 

take steps to avoid passing-off action. 

● Set up a pilot operation and assess the results. 

● Compile an operations manual and brand 

guidelines. 

● For overseas franchises, take advice on relevant 

local laws and jurisdictional issues. 

Franchise Agreement 

● Rights granted: which format (i.e. physical 

outlets, internet etc)? Territory? 

Exclusive/non-exclusive? 

● Fees: agree fee structure (i.e. fixed fees, 

turnover/profit-based fees or a combination of 

the two)? Turnover-based fees are preferable 
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from the franchisor's perspective. Consider 

seeking a contribution from the franchisee to a 

central marketing/product development fund. 

 

 

 

● Targets: return expectation? Are any revenue 

targets to be specified? Consider specific 

consequences for missing targets (e.g. 

termination of exclusivity, etc.). Factor in 

teething period. 

● Term: fixed or rolling? 

● Renewal: dependent on certain conditions 

being met (i.e. no material breaches, adequate 

performance, payment of franchisor's legal 

costs and payment of applicable renewal fee). 

Ability to invest and scale up. 

● Termination: in addition to the usual 

termination rights for material 

breach/insolvency, consider whether either 

party/both parties should have the right to 

terminate on notice. Consider other 

termination rights (e.g. change of control of the 

franchisee)? 

● Supply chain: will the franchisee be required to 

acquire products from the franchisor's 

preferred suppliers/pre-approved non-

preferred suppliers? 

● Key obligations on franchisee: compliance with 

law, outlet refurbishment, staff training, 

compliance with brand guidelines/operations 

manual, non-competition etc. 

● Accounts: the franchisee should provide 

monthly/quarterly records of turnover/profit 

(particularly important if fees are 

turnover/profit-dependant) and sales records; 

include rights of audit to verify. 

● Guarantee: is a guarantee of the franchisee's 

obligations required (e.g. from an individual, 

parent company, bank)? 

● Insurance: the franchisee should be required to 

take out specified insurance (e.g employer's 

liability, public liability).  

● Product liability: ensure the franchisee 

indemnifies franchisor as appropriate for 

product liability issues and consider other 

practical protections (e.g. health and safety 

inspections, quality assurance requirements 

etc). 

● Transfer by franchisor: the franchisor should 

have the right to transfer its rights/obligations 

in conjunction with the sale of the brand. 

● Transfer by franchisee: ensure the franchisee 

does not have the right to transfer the assets 

and business of the franchise without the 

franchisor's consent. Consider a right of first 

refusal in favour of the franchisor. 

Other Matters    

• Taxation: has the structure been analysed 

from a tax perspective? Take local law 

advice as necessary. 

• Regulatory environment: consider if any 

licences/clearances are required in the 

relevant territory. Does the arrangement 

comply with competition/anti-trust law? 
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Key Dos and Don’t's 

Do 

● Conduct due diligence on local market and the 

proposed franchisee to ensure they have 

appropriate skill and experience and are 

financially sound. 

● Protect franchisor IP – obtain trademark 

registrations etc. 

● Ensure that rights granted are clear and do not 

overlap with rights granted to other franchisees 

or rights which the franchisor will want to 

retain for itself. 

● Consider handover/exit provisions on 

termination. 

 

Don't 

● Allow the franchisee to trade under the 

franchisor's brand without clear brand and 

operational guidelines. 

● Give the franchisee exclusive rights in relation 

to the franchisor's brand(s) and/or territory 

without careful consideration. 

● Permit the franchisee to transfer the 

business/assets of the franchise without the 

franchisor's prior consent. 
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