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What's Happening in Pensions 
 

 

Tax 

Annual allowance: information requirements 

 

Regulations set out new requirements for trustees and personal pension providers regarding annual 

allowance pension savings statements, following the introduction of the tapered annual allowance and changes 

to pension input periods.  (See our briefing note "Pension input periods and the tapered annual 

http://www.legislation.gov.uk/uksi/2016/308/contents/made
http://sites.traverssmith.vuturevx.com/20/2602/landing-pages/pension-input-periods-and-the-tapered-annual-allowance.pdf
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allowance" for background to the changes.)  The final regulations are quite different from the original 

proposals that we outlined in WHiP Issue 56. 

The Government has dropped its proposal under which a pension savings statement would have had to be 

provided whenever a member's (confusingly defined) "pensionable earnings" exceeded £110,000 in the 2016-

17, or a later, tax year.   

The regulations specify the information that must be included in a pension savings statement in relation to the 

transitional 2015-16 tax year: 

● The pre-alignment and post-alignment tax years are treated as a single tax year, except as noted below. 

● Ignoring situations where the money purchase annual allowance applies, a pension savings statement need 

only be given if the total pension input to the scheme for pension input periods ending in the 2015-16 tax 

year exceeds £80,000, or if it exceeds £40,000 in the post-alignment tax year. 

● Figures must be quoted for the pre-alignment and post-alignment tax years, both in the statement for 2015-

16 and where that year is one of the three preceding tax years for which information must also be given. 

● Members do not have to be told the (potentially misleading) annual allowance figure for 2015-16, either for 

that year or when it is one of the three preceding "carry forward" tax years. 

Finance Bill 

The new Finance Bill has been published.  Royal Assent is expected sometime before Parliament's summer 

recess, which begins on 21 July 2016.  The pensions aspects are as follows. 

● Lifetime allowance reduction: The lifetime allowance is reduced from £1.25 million to £1 million for 

the 2016-17 and 2017-18 tax years.  Thereafter, it will be increased by reference to increases in the 

Consumer Prices Index (CPI).  Fixed protection 2016 and individual protection 2016 are available.  These 

are very similar to their 2014 equivalents but with changes to the registration process and deadlines.   

Anyone applying for fixed protection 2016 must have opted out of further contributions or accrual before 6 

April 2016.  Scheme administrators are required to tell members, on request, the value of their benefits as 

at 5 April 2016 for the purposes of calculating their individual protection 2016 lifetime allowance.   

HMRC Pension Schemes Newsletters 73 and 74 (see WHiP Issue 55) included details on the interim 

process for applying for individual protection 2016 and fixed protection 2016.  This process is to be used 

until the online application service is up and running (probably in July 2016).  Since the only deadline for 

applying is the date of drawing benefits, only a small number of people will need to use the interim process.  

They will need to register again using the online service by 31 August 2016.   

More information about the 2016 protections is given in HMRC Newsletter 77, including some text 

suitable for schemes to include with member communications. 

● Bridging pensions etc.: The Bill will enable the tax rules on bridging pensions and state pension offsets 

to be aligned with other legislation.  Currently, the tax legislation limits the reduction that may be made 

when for example, a bridging pension ends by reference to the level of the basic state pension.  Details of 

the change are left to future regulations.  We have not yet seen a draft but the changes are expected to 

reflect the introduction of the new single tier state pension and state pension ages rising above age 65. 

● Serious ill-health lump sums: The Bill will replace the 45% tax charge on serious ill-health lump sums 

paid to individuals who have reached age 75 with tax at the individual’s marginal income tax rate.  It will 

also remove the requirement that a serious ill-health lump sum can only be paid from an arrangement that 

has never been accessed, so that it can be paid from unused drawdown funds.  These changes will apply 

after the Bill has received Royal Assent. 

http://sites.traverssmith.vuturevx.com/20/2602/landing-pages/pension-input-periods-and-the-tapered-annual-allowance.pdf
http://www.traverssmith.com/assets/pdf/legal-briefings/WHiP_Issue_56.PDF
http://services.parliament.uk/bills/2015-16/financeno2/documents.html
http://www.traverssmith.com/assets/pdf/legal-briefings/WHiP_Issue_55.PDF
https://www.gov.uk/government/publications/pension-schemes-newsletter-77-march-2016/pension-schemes-newsletter-77-march-2016
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● Excessive dependants' pensions: The test for the tax charge that applies when a dependant's pension is 

large in comparison with the member's pension at death is simplified.  This is of limited application as it is 

only required when the member's pension started after 5 April 2006 and the member dies aged 75 or over.  

It can, however, be an issue if there has been a pension increase exchange (PIE) exercise. 

● Drawdown and inheritance tax: Assets left in drawdown funds at death will not attract inheritance tax.  

This change will be backdated to 6 April 2011. 

● Other changes: The Bill will also, following Royal Assent: 

- "enable dependants with drawdown or flexi-access drawdown pension who would currently have to use 

all of this fund before age 23 or pay 45% tax charges of up to 70% on any lump sum payment, to 

continue to access their funds as they wish after their 23rd birthday 

- remove the rule on paying a charity lump sum death benefit out of drawdown pension funds and flexi-

access drawdown funds where the member dies under the age of 75 because the equivalent tax-free 

payment may be made as another type of lump sum death benefit  

- enable money purchase pensions in payment to be paid as a trivial commutation lump sum 

- enable the full amount of dependants' benefits to be paid as authorised payments where there are 

insufficient funds in a cash balance arrangement when the member dies". 

Response to consultation on tax relief reforms and the Lifetime ISA 

The Government consulted last year on possible fundamental reform of the pensions tax relief system (see 

WHiP Issue 53).  The Chancellor of the Exchequer reportedly favoured a "Pensions ISA" "TEE" (taxed, 

exempt, exempt) model, with a Government top-up contribution, to replace the current "EET" pensions tax 

relief model.  Flat rate tax relief was also an option.   

Following a lot of press speculation on the possible outcome, journalists were briefed the week before the 16 

March 2016 Budget that "now isn't the right time" for pensions tax relief reforms and so "There won't be any 

changes to tax relief at all in the Budget".  There were not. 

The summary of responses to the consultation, published on Budget day, did not include any Government 

response.  The Chancellor simply noted in his Budget speech that it was clear that there was no consensus on 

pensions tax reform.  One might assume that reform is still on his agenda for some time in the future.   

Instead, the Chancellor announced the Lifetime ISA.  This is similar to the Pensions ISA.  Notable differences 

are that it can be used to save for a deposit on a first home as well as for retirement saving; there are age 

restrictions; and it is not the only option for pension saving.  Any employer-funded contributions would be 

from pay that has been subject not just to tax but also to employee and employer NICs.  It will be available from 

April 2017 and could be seen as a trial run, or foot in the door, for the Pensions ISA. 

There are concerns that young workers could be confused by their different retirement saving options and that 

the success of automatic enrolment could be undermined (see below).   

Salary sacrifice 

The Government is still concerned about the growth of salary sacrifice schemes and is considering the range of 

benefits that can be provided using it.  It announced, however, in Budget papers that pensions salary sacrifice is 

not under review. 

http://www.traverssmith.com/assets/pdf/legal-briefings/WHiP_Issue_53.PDF
https://www.gov.uk/government/consultations/strengthening-the-incentive-to-save-a-consultation-on-pensions-tax-relief
https://www.gov.uk/government/publications/design-of-the-lifetime-isa-technical-note
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Advice and guidance 

The Government will increase the existing £150 income tax and NICs relief for employer-arranged pension 

advice to £500, from April 2017.  It will also consult on introducing a "pensions advice allowance".  This would 

allow individuals under age 55 to withdraw up to £500 tax free from their DC pension pot to pay for financial 

advice. 

The Government is consulting on proposals to merge TPAS and Pension Wise to form a new "pensions 

guidance body".  The Money Advice Service would be replaced by a "slimmed down money guidance body".   

 

Decumulation flexibilities: miscellaneous amendments 

Two sets of finalised regulations, on miscellaneous amendments and divorce, make various amendments 

to regulations.  These are mainly in connection with decumulation flexibilities but include a few other tidying 

changes too.  A consultation response was published.  The amendments took effect on 6 April 2016.   

In the following summary, (broadly) "flexible benefits" means DC or cash balance benefits and "safeguarded 

benefits" means DB benefits. 

● Decumulation options: risk warnings: A new disclosure regulation requires trustees or managers to 

give "second line of defence" generic risk warnings to members.  These must be given when giving a 

member the means to apply to access flexible benefits in any form (whether this is when telling them about 

their options or on the later issue of a decision form).  The requirement applies even where none of the new 

flexible decumulation options is offered.  These warnings are currently only encouraged by Pensions 

Regulator guidance (see WHiP Issue 51).   

The generic risk warnings need not be given if tailored risk warnings are given or if risk warnings have 

already been given to the member in the preceding 12 months. 

The warnings have to be accompanied by a statement asking the member to note the importance of reading 

the risk warnings and accessing pensions guidance or independent advice.   

The final changes differ from the original proposal (see WHiP Issue 55) as regards the timing of the 

warnings.  The generic warnings now also only need to cover options actually available to the member 

under the scheme.  The original proposal that the new requirements should also apply to transfers has been 

dropped: the Government will instead discuss with the Pensions Regulator the inclusion of suitable 

warnings in its pension scams "scorpion" literature. 

The Government will be working with the Pensions Regulator to provide guidance clarifying the various 

different disclosure regulations in this area. 

● Pension sharing/earmarking on divorce/dissolution: The proposal (see WHiP Issue 55) that 

schemes would be required to notify a member's former spouse where there is an earmarking order and the 

member applies to take advantage of a flexible access option (eg, an UFPLS) has been delayed, or possibly 

abandoned.  The Government will be exploring the possibility of guidance being produced, and who should 

give it. 

The requirement for appropriate independent advice (when a member wants to transfer safeguarded 

benefits worth more than £30,000 to a scheme that offers flexible benefits, or to convert them) has been 

extended to pension credit members who wish to transfer or convert.  Pension credit members are former 

spouses or civil partners who have been granted scheme benefits, following a pension sharing order (rather 

than just a transfer of their share). 

https://www.gov.uk/government/consultations/public-financial-guidance-review-proposal-for-consultation
http://www.legislation.gov.uk/uksi/2016/289/contents/made
http://www.legislation.gov.uk/uksi/2016/294/contents/made
https://www.gov.uk/government/consultations/occupational-and-personal-pension-schemes-miscellaneous-amendments-regulations-2016
http://www.traverssmith.com/media/1498134/whip_issue_51.pdf
http://www.traverssmith.com/assets/pdf/legal-briefings/WHiP_Issue_55.PDF
http://www.traverssmith.com/assets/pdf/legal-briefings/WHiP_Issue_55.PDF
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● Commutation: The restrictions on the circumstances in which a pension may be commuted have been 

amended.  The requirement that the member must have attained normal minimum pension age is retained 

but the requirement that the member has not retired from employment with a sponsoring employer is 

removed.  This applies to pension commencement lump sums, UFPLSs and lifetime allowance excess lump 

sums. 

 

EIOPA IORP solvency advice 

EIOPA has published its opinion advising the EU institutions on issues around IORP solvency.  It has 

concluded that there should not be EU-wide solvency requirements "at this point in time".  Instead, it has 

recommended that IORPs, including UK occupational pension schemes, should have to conduct, and report on, 

standard risk assessments to calculate the impact of certain stress scenarios: 

"EIOPA recommends strengthening the European regulation applicable to IORPs with a 

standardised risk assessment to calculate the impact of common, pre-defined stress scenarios on the 

common framework’s balance sheet of a pension fund.  The common framework sets out that assets 

and liabilities on the balance sheet – which is set up for the very purpose of the standard risk 

assessment - have to be valued on a market-consistent basis and include all available security and 

benefit adjustment mechanisms, such as sponsor support, pension protection schemes and benefit 

reductions.  However, at this point in time, EIOPA does not advise on harmonising capital or 

funding requirements." 

The draft IORP directive, which is currently being discussed by the EU institutions, is not affected.  This 

exercise was EIOPA's own initiative, not solicited by any EU institution. 

 

Pension scams: updated Regulator literature 

The Pensions Regulator has updated its pension scam "scorpion" materials for individuals and pensions 

professionals.  This is mainly to include more warnings about scams under which individuals aged 55 or over, 

who can access the DC decumulation flexibilities, are the targets of investment scams.  There is also now a 

short film. 

 

Abolition of contracting-out 

State pensions were reformed and contracting-out abolished on 6 April 2016.  See our briefing note "State 

pension reform and the end of contracting-out" for details of the implications. 

GMP revaluation: statutory modification power  

Regulations have introduced the expected (see WHiP Issue 56) statutory modification power relating to the 

revaluation of GMPs for members who remain in pensionable service after the abolition of contracting-out.  

The power allows trustees of formerly contracted-out schemes to make amendments to avoid having to revalue 

GMPs for the period between 6 April 2016 and the date a contracted-out member leaves pensionable service by 

the better of (a) fixed rate revaluation (in accordance with the scheme rules) and (b) national average earnings 

revaluation (in accordance with amended legislation).  The legislation also enables scheme rules to be amended 

to provide for, or allow, switching to fixed rate GMP revaluation from the end of pensionable service, rather 

than from the end of contracted-out service on 6 April 2016.  See our briefing note "Abolition of 

contracting-out: GMP revaluation and other issues" for background to this issue (but note that this 

pre-dates the publication of the regulations). 

https://eiopa.europa.eu/Publications/Press%20Releases/2016-04-14%20Opinion%20Common%20Framework%20IORPs.pdf
http://www.thepensionsregulator.gov.uk/press/pn16-15.aspx
http://sites.traverssmith.vuturevx.com/20/2602/landing-pages/state-pension-reform-and-the-end-of-contracting-out---january-2016.pdf
http://sites.traverssmith.vuturevx.com/20/2602/landing-pages/state-pension-reform-and-the-end-of-contracting-out---january-2016.pdf
http://www.legislation.gov.uk/uksi/2016/231/contents/made
http://www.traverssmith.com/assets/pdf/legal-briefings/WHiP_Issue_56.PDF
http://sites.traverssmith.vuturevx.com/20/2602/landing-pages/abolition-of-contracting-out-gmp-revaluation-and-other-issues.pdf
http://sites.traverssmith.vuturevx.com/20/2602/landing-pages/abolition-of-contracting-out-gmp-revaluation-and-other-issues.pdf
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The power can be used to make amendments effective from 6 April 2016 (or later) but has to be used before 6 

April 2017.  Employer consent and consultation with members are not required. 

Amendments to regulations 

Amending regulations (with an accompanying consultation response) made the following changes to 

contracting-out legislation from 6 April 2016. 

● Transfers: Transfers of contracted-out rights to schemes that were formerly contracted-out continue to be 

permitted in broadly the same way as before abolition.  Transfers of contracted-out rights to schemes that 

were not previously contracted-out will continue to be permitted but existing requirements for member 

consent and acknowledgements remain. 

An error in the consultation draft, which would have required the provision of identical benefits on an 

individual transfer of contracted-out rights, has been corrected. 

The Government had previously said that it would be considering changes to the transfer rules in the light 

of the DC "freedom and choice" changes but there is no mention of this. 

● Extension of transfer deadlines: Until 6 April 2017, trustees are able to apply to the Pensions 

Regulator for a transfer value payment time extension on the grounds that the scheme has ceased to 

contract out in the previous 12 months.  Thereafter, an application can only be made by trustees of a scheme 

that ceased to be contracted-out on 6 April 2016 if they have yet to reconcile the scheme's contracted-out 

liabilities with HMRC.   

The same time extensions are also possible for schemes that ceased to be contracted-out in the 12 months 

before 6 April 2016. 

● Disclosure of information: From 6 April 2017, trustees will no longer be required to tell members 

whether or not their employment is contracted-out.  Trustees should notify affected members of the change 

by 5 July 2016, under their duty to inform members of any material alteration of basic scheme information 

within three months. 

● Future changes?: The Government will give further consideration to the following matters and may 

legislate in the future to address them: 

- Internal transfers of contracted-out rights to a DC section of the same scheme (which cannot currently 

be made in any circumstances). 

- The rules on amending accrued post-1997 contracted-out rights (section 9(2B) rights). 

- The differences between HMRC rules and GMP legislation on trivial commutation.  (GMPs that are 

subject to variable rate revaluation cannot currently be commuted before GMP age.) 

- Bulk transfers to schemes that have never been contracted-out (which require member consent and 

acknowledgements).  (This is an issue for scheme mergers, demergers and bulk transfers, in that a new 

scheme cannot be used as a scheme to receive a bulk transfer of members without their individual 

agreements, because it will not be a formerly contracted-out scheme.) 

 

http://www.legislation.gov.uk/uksi/2016/200/contents/made
https://www.gov.uk/government/consultations/salary-related-pension-schemes-abolition-of-contracting-out-consequential-amendments
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Automatic enrolment and re-enrolment 

Easements 

Final regulations have been laid making changes to various automatic enrolment regulations from 6 April 

2016.  These are designed to make it easier to comply with the legislation.  See WHiP Issue 56 for details of 

the consultation proposals, to which a response has been published. 

● New exceptions: directors and some LLP members: All company directors are now excepted from 

the automatic enrolment and re-enrolment duties.  This goes further than originally proposed.  Some 

directors were already excepted: the law previously only required the enrolment of directors if they were 

employed under a contract of employment and there was at least one other person so employed.   

LLP members who are not employees (or "salaried members") for income tax purposes are also now 

excepted.  LLP members who are workers were previously all in scope but, depending on how they are 

remunerated, may not have qualifying earnings.  The new exception should make it easier for LLPs to 

determine which members they have to enrol.  This proposal followed the case of Clyde & Co LLP v Bates 

van Winkelhof (see WHiP Issue 47), in which an LLP member was found to be a worker (for different 

purposes). 

As for previous exceptions (see WHiP Issue 51), the duty to enrol becomes a discretion.  If that discretion 

is exercised, all the law then applies as if there had been a duty.  Opt-in rights and rights to join (and, 

importantly, the associated information requirements) nevertheless apply. 

● Workers with fixed protection 2016 and/or individual protection 2016: The exceptions that 

already apply to members with lifetime allowance protections (see WHiP Issue 51) will in the future be 

extended to workers who have registered for fixed protection 2016 and/or individual protection 2016 (see 

above).  Regulations will address this but it appears that they will not be retrospective to 6 April 2016.   

● Automatic re-enrolment: registration (declaration of compliance) deadlines: As the law stood, 

different deadlines applied for registering (or declaring) automatic re-enrolment compliance every three 

years, depending on whether or not there was anyone to be re-enrolled.  If there was no one to re-enrol then 

the declaration date could fall before the re-enrolment window had ended.   

This has been corrected by applying in all cases a first re-enrolment declaration deadline of five months 

after the third anniversary of the employer's original staging date.  Subsequent triennial re-enrolment 

declaration deadlines then fall five months after the third anniversary of the employer's previous automatic 

re-enrolment date. 

See our briefing note "Automatic re-enrolment" for details of the triennial re-enrolment requirements. 

● Bringing forward staging dates: There are changes making it easier for small employers who have not 

yet had their staging date to bring forward that date. 

● Contracted-out schemes with more than one benefit scale: Following the abolition of contracting-

out, employers can no longer satisfy the DB qualifying scheme test simply by offering a contracted-out 

scheme.  They must therefore meet either the "test scheme" standard or pass an alternative test that looks 

at the cost of accruals.   

Most employers are expected to apply the latter test.  Where the scheme has more than one benefit scale, a 

transitional easement allows them to apply this test (in some circumstances, for existing members only and 

for a limited period) at scheme level rather than at benefit scale level. 

http://www.legislation.gov.uk/uksi/2016/311/contents/made
http://www.traverssmith.com/assets/pdf/legal-briefings/WHiP_Issue_56.PDF
https://www.gov.uk/government/consultations/automatic-enrolment-technical-changes
http://www.traverssmith.com/media/1429102/whip_issue_47.pdf
http://www.traverssmith.com/media/1498134/whip_issue_51.pdf
http://www.traverssmith.com/media/1498134/whip_issue_51.pdf
http://sites.traverssmith.vuturevx.com/20/2602/landing-pages/automatic-re-enrolment.pdf
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DB quality guidance 

The Government has issued guidance for advisers on the alternative automatic enrolment quality 

requirements for DB schemes (and the DB elements of hybrid schemes).  As noted above, these are expected to 

be used much more following the abolition of contracting-out.  This guidance is different from the detailed 

certification guidance for employers and actuaries.   

Pensions Ombudsman: automatic enrolment and a pension allowance 

Mr Beveridge complained that his employer, Williams Lea, took the 1% mandatory automatic enrolment 

employer contribution from his 15% cash pension allowance and paid it to its pension scheme, and that it was 

not entitled to do so without his agreement.  The Pensions Ombudsman agreed. 

The Ombudsman determined that the employer should have acknowledged the pension allowance 

arrangement to Mr Beveridge and properly explained the effect of the automatic enrolment legislation in his 

circumstances.  He should then have been given a free choice as to whether he preferred to retain the 15% cash 

allowance and opt out of the scheme, or remain enrolled in the scheme but receive 14% in cash. 

The Ombudsman was satisfied that giving him this choice would not constitute "undue coercion not to be auto-

enrolled, which is precluded under the Regulations".  This is presumably a reference to section 54 of the 

Pensions Act 2008, which prohibits employers from taking any action for the sole or main purpose of inducing 

a worker to opt out of a qualifying scheme. 

Lifetime ISAs  

The Work and Pensions Select Committee has reopened its automatic enrolment inquiry after concerns 

were raised over Lifetime ISAs, their compatibility with automatic enrolment and the impact they could have 

on opt-out rates. 

 

DC charges and governance 

Guides to accompany new DC code of practice 

The Pensions Regulator is consulting until 11 May 2016 on a series of draft "how to" guides to help trustees to 

implement its forthcoming DC code of practice.  That is due to be laid before Parliament in May 2016 and come 

into force in July 2016 (see WHiP Issue 55).  The guides are not intended to be prescriptive but they include 

some examples of what the Regulator considers to be best practice. 

The draft guides are as follows: 

● The trustee board   

● Scheme management skills   

● Administration   

● Investment governance  

● Value for members   

● Communicating and reporting  

A new scheme assessment template will be published in July. 

https://www.gov.uk/government/publications/automatic-enrolment-alternative-quality-requirements-for-defined-benefit-and-hybrid-pension-schemes
https://www.pensions-ombudsman.org.uk/determinations/2016/po-3830/dhl-voyager-pension-scheme/
http://www.parliament.uk/business/committees/committees-a-z/commons-select/work-and-pensions-committee/news-parliament-2015/auto-enrolment-lifetime-isa-/
http://www.thepensionsregulator.gov.uk/doc-library/dc-guides-consultation-2016.aspx
http://www.thepensionsregulator.gov.uk/docs/draft-dc-board-guide-2016.pdf
http://www.thepensionsregulator.gov.uk/docs/draft-dc-skills-guide-2016.pdf
http://www.thepensionsregulator.gov.uk/docs/draft-dc-administration-guide-2016.pdf
http://www.thepensionsregulator.gov.uk/docs/draft-dc-investment-guide-2016.pdf
http://www.thepensionsregulator.gov.uk/docs/draft-dc-vfm-guide-2016.pdf
http://www.thepensionsregulator.gov.uk/docs/draft-dc-comms-guide-2016.pdf
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Member-borne commission charges 

Following the recent consultation (see WHiP Issues 55 and 56) on banning member-borne adviser 

commission payments, the Government has laid regulations and published non-statutory guidance. 

The ban will be implemented in two phases.  The new regulations ban new (or varied or renewed) member-

borne commission arrangements from 6 April 2016.  The Government will consult later in the year on draft 

regulations to implement a ban on arrangements already in place on 6 April 2016. 

● Scope of commission ban: The ban on commission applies in relation to all occupational pension 

schemes used as qualifying schemes for automatic enrolment but not small self-administered schemes, 

executive pension schemes and schemes with only one member.  The regulations apply not just to money 

purchase schemes but also to any money purchase benefits (eg, AVCs) offered by non-money purchase 

schemes. 

The ban applies in respect of all members of such schemes, not just those automatically enrolled, and 

continues to apply even after a scheme stops being used as a qualifying scheme. 

The requirement is imposed not on trustees but on persons who provide an "administration service" to the 

trustees.  It applies only to commission payable (directly or indirectly) to advisers for providing advice or 

services to members or employers.  The guidance expands on whom and what this would cover. 

Trustees can continue to use member-borne charges to pay for advice that they obtain (but in practice 

employers usually pay for this). 

● Compliance: The duty to ensure compliance with the commission ban is imposed on service providers but 

trustees are required to notify their service providers in writing within three months of the ban being 

triggered (which could have been 6 April 2016) if their scheme is a qualifying scheme used for automatic 

enrolment.  

The ban applies one month after that.  During that month, service providers must confirm in writing to the 

trustees that they are compliant (and notify them within one month if they later cease to be compliant).  A 

time extension can apply where a service provider needs to ask trustees about in scope deferred members. 

Trustees will have to report in their 2017 and subsequent scheme returns whether or not their service 

providers have confirmed to them that they have complied with their duty.   

The Pensions Regulator is responsible for enforcing the ban.  

Governance regulations confirmed 

Regulations amending the DC governance requirements came into force on 6 April 2016.  As noted previously 

(see WHiP Issue 56), among other things (mainly affecting master trusts) they: 

● provide that multi-employer group schemes are excluded from the additional governance requirements that 

apply to master trusts if they meet certain criteria, including that they are not promoted to unconnected 

employers; and 

● allow a deputy or acting chair to sign the chair’s statement if the chair has ceased to hold office and a 

replacement has not yet been appointed. 

Revised Regulator DC compliance and enforcement policy 

The Pensions Regulator is consulting (until 3 May 2016) on a revised compliance and enforcement policy for 

occupational pension schemes that provide money purchase benefits.  It reflects the new charges and 

governance requirements (see our briefing note "DC charges and governance"). 

http://www.traverssmith.com/assets/pdf/legal-briefings/WHiP_Issue_55.PDF
http://www.traverssmith.com/assets/pdf/legal-briefings/WHiP_Issue_56.PDF
http://www.legislation.gov.uk/uksi/2016/304/contents/made
https://www.gov.uk/government/publications/banning-member-borne-commission-in-automatic-enrolment-pension-schemes
http://www.legislation.gov.uk/uksi/2016/427/contents/made
http://www.traverssmith.com/assets/pdf/legal-briefings/WHiP_Issue_56.PDF
http://www.thepensionsregulator.gov.uk/docs/draft-dc-compliance-enforcement-policy-consultation-document.pdf
http://sites.traverssmith.vuturevx.com/20/2602/landing-pages/dc-charges-and-governance.pdf
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Employer covenant assessment 

The Employer Covenant Working Group (ECWG) has announced its launch with a high level "Guide for 

advisors, trustees and sponsors on principles of covenant assessment for scheme valuations".  

Further guides are expected in due course on "Assessing the impact of corporate transactions" and "Pension 

schemes and insolvency".  The group includes representatives of major actuarial, consultancy and accountancy 

firms.  

 

Sex equality: retrospective levelling down 

In Safeway Ltd v Newton, Warren J has followed his own judgment in Harland & Wolff Pension Trustees Ltd 

v Aon Consulting (2006) in holding that the Safeway scheme's retrospective amendment power could not be 

used to equalise pension ages at 65, ie, levelling down benefits, for service before the date of the deed of 

amendment.   

In September 1991, Safeway issued an announcement saying that pension ages would be equalised at 65 for 

men and women.  Before that, they were 60 for women and 65 for men.   This was later confirmed by another 

announcement issued on 1 December 1991 but the scheme rules were not amended until a consolidating and 

amending deed was executed on 2 May 1996. 

The announcements said that all pension ages would be 65 but that there would be no early retirement 

reduction if retiring at or after age 60 with company consent.  The scheme rules, however, as amended in 1996 

are ambiguous.  They say that pension age is 60 for women and 65 for men "as regards all Members … until 

30th November 1991" and 65 "as regards all Members from 1st December 1991".  In practice, the scheme 

applies a pension age of 60 for men and women in respect of service in the Barber window period from 17 May 

1990 to 30 November 1991.  The early retirement rule is not quoted in the judgment, which also does not say 

whether women are treated as having a pension age of 60 or 65 for pre-17 May 1990 service.  It is implied that 

they are still treated as having a pension age of 60 for that period but nothing is said about that being quite 

different from what was announced. 

The scheme's amendment power required amendments to be made by supplemental deed but allowed 

amendments to take effect: 

"from a date specified in the Supplemental Deed which may be the date of such Deed or the date of 

any prior written announcement to Members of the alteration or addition or a date occurring at any 

reasonable time previous or subsequent to the date of such Deed so as to give the amendment or 

addition retrospective or future effect as the case may be". 

The High Court was asked to decide whether the amendment was effectively made in 1991 or 1996 and, in 

either case, whether pension ages had been equalised at 65 for service from 1 December 1991.  All of the 

relevant events took place before section 67 Pensions Act 1995 was in force.   

The High Court (Warren J) held as follows. 

● The 1991 announcements did not equalise pension ages at 65.  The scheme amendment power required an 

amendment to be made by deed.  The rules were therefore not amended until a deed had been executed and 

taken effect.  In the meantime, the trustees were required to operate the scheme in accordance with its 

(unamended) rules.   

● The judge's own decision in Harland & Wolff on the requirements of European law could not be 

distinguished.  The European Court's decision in Smith v Avdel Systems (1994) was authority for the 

finding that a scheme could not take action to comply with European law by retrospectively levelling down 

benefits, even if the scheme rules purported to allow that.  That did not mean that Barber rights were 

http://www.ecwg.co.uk/index.html
http://www.ecwg.co.uk/docs/ECWGPrinciples.pdf
http://www.ecwg.co.uk/docs/ECWGPrinciples.pdf
http://www.bailii.org/ew/cases/EWHC/Ch/2016/377.html
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"entrenched for all time" but equalising pension ages at 60 and then immediately raising them to 65 would 

be a "purely artificial attempt to achieve in two steps something which could not validly be achieved in 

one step".  It did not follow, however, that the change would be invalid if made "many years in the future 

and having nothing to do with equalisation issues" but here the 1996 deed was part of the process of 

equalisation required by European law and not an independent amendment. 

● Section 62 Pensions Act 1995 (which wrote an equal treatment rule into schemes from 1 January 1996) 

could not put Safeway in a better position than if equalisation were achieved by rule amendment.  It was 

argued that section 62 equalised pension ages at 60 and the amendment was therefore only to raise all 

pension ages from 60 to 65.  If so, it was argued, only domestic law questions of retrospective amendment 

arose, not EU law questions of equalisation.  The judge dismissed that argument. 

● Under EU law, men were therefore entitled to benefits for the period from 17 May 1990 (the judgment only 

refers to the period from 1 December 1991) to 2 May 1996 based on a pension age of 60. 

Permission to appeal has been granted. 

 

Pension Protection Fund entry rules 

The PPF entry rules have been amended from 6 April 2016 to expand the circumstances in which an 

employer can use the application route for PPF entry.  This follows on from the experience of the Olympic 

Airlines scheme, which was ineligible for PPF entry when its Greek parent company became insolvent.  The 

amendments seek to cater for (among others) employers who may find themselves in similar circumstances.  A 

consultation response gives more detail. 

The amending regulations also extend the current 28 day period during which trustees of an eligible scheme, 

who become aware that the employer is unlikely to continue as a going concern, must make an application to 

the PPF.  This can now be extended to a maximum of three months if the PPF considers it reasonable. 

 

Errors: Pensions Ombudsman determinations 

Limitation period: recovery of overpayments 

The Pensions Ombudsman has ruled that a scheme could not recover overpayments of pension paid more 

than six years before the administrator first sought recovery from the member.  This seems sensible but runs 

counter to the view expressed by the High Court in an earlier decision in the same case. 

In 2014, the High Court considered an appeal against a determination of the Deputy Pensions Ombudsman by 

Mr Webber, a member of the Teachers' Pension Scheme.  The scheme administrator had sought to recover 

pension instalments overpaid since 2002, which the member opposed.   

Mr Webber had sought to rely on the statutory six year limitation period.  The Court allowed his appeal but 

referred back to the Ombudsman the question of what date determines the end of the period.  The judge 

expressed the view that the administrator was entitled to claim for overpayments made in the six years before 

Mr Webber filed his complaint with the Ombudsman.  However, he did not hear arguments on the point and 

did not make a formal ruling on the question. 

The Ombudsman has now determined that the six year limitation period cut-off date was the date the 

administrator first claimed recovery.  He decided that it could not be right that it was the date of the member's 

complaint to the Pensions Ombudsman.  If that were right, overpaid members could benefit by delaying 

http://www.legislation.gov.uk/uksi/2016/294/contents/made
https://www.gov.uk/government/consultations/occupational-and-personal-pension-schemes-miscellaneous-amendments-regulations-2016
https://www.pensions-ombudsman.org.uk/determinations/2016/po-8094/teachers-pension-scheme-182/
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lodging their complaints and the financial outcome could also depend on the length of time the dispute took to 

get to that stage. 

Incorrect retirement quotation: "every effort has been made to ensure accuracy" 

Mrs Mather complained that the Teachers' Pension Scheme had given her overstated retirement benefits 

quotations on which she had relied when choosing to retire and rearranging her other finances.  The benefits 

were overstated because the administrators overlooked a refund of contributions paid for a period of service 35 

years earlier.  The Ombudsman upheld her complaint and ordered the scheme to pay her the overstated 

benefits, less an adjustment for the earlier refund. 

The Ombudsman found that she had genuinely relied on the benefit overstatement and had forgotten about the 

contributions refund, due to the 35 year gap and a contemporaneous period of illness. 

The benefit statements had included the disclaimer: 

"The figures in this Statement are for illustration only.  Every effort has been made to ensure 

accuracy, however this Statement confers no right to the benefits quoted." 

The Ombudsman found that in fact very little effort had been made to ensure accuracy.  Mrs Mather was 

entitled to expect from the wording of the disclaimer that her details were recorded accurately, or at worst 

contained only trivial errors.  This supported her claim that she had relied on the accuracy of the statements 

and seems to have tipped the balance in her favour.  In other circumstances, the fact that she had knowingly 

received a refund of contributions might have resulted in her change of position claim failing.  

 

Securities Financing Transactions Regulation 

The EU Securities Financing Transactions Regulation (SFTR) includes obligations that are potentially 

relevant to pension schemes. 

● Record-keeping: The SFTR now requires counterparties to a securities financing transaction (“SFT”) to 

keep a record of any SFT until at least five years after its termination.  There is no prescribed form, so the 

transaction documentation should be enough. 

For the purposes of the SFTR, any of the following constitutes an SFT: 

- a repo or reverse repo; 

- a buy-sell back transaction or a sell-buy back transaction; 

- a securities or commodities lending or borrowing transaction; 

- a total return swap; or 

- a margin lending transaction (but this is defined very widely as “a transaction in which a counterparty 

extends credit in connection with the purchase, sale, carrying or trading of securities, but not 

including other loans that are secured by collateral in the form of securities”).  

A recital to the SFTR explains that the definition of an SFT does not include derivative contracts that meet 

the definition in EMIR.  The concept of an SFT is therefore likely to include liquidity swaps and collateral 

swaps which are not derivatives as defined under EMIR.   

● Collateral reuse: The SFTR imposes certain obligations on counterparties who reuse financial 

instruments that are received as collateral, whether or not they are received in connection with an SFT.  For 

https://www.pensions-ombudsman.org.uk/determinations/2016/po-5291/teachers-pensions-scheme/
http://ec.europa.eu/finance/financial-markets/securities-financing-transactions/index_en.htm
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these purposes, "re-use" is defined as "the use by a receiving counterparty … of financial instruments 

received under a collateral arrangement, such use comprising transfer of title or exercise of a right of use 

…". 

The counterparty receiving collateral must inform the providing counterparty of the risks and consequences 

(which must include at least the risks involved in the event of the default of the receiving counterparty) that 

may be involved in: 

- if the arrangement is a Security Financial Collateral Arrangement ("SFCA"), granting a right of use of 

the collateral to the providing counterparty; or 

- if the arrangement is a Title Transfer Collateral Arrangement ("TTCA"), the fact of concluding a TTCA. 

In addition, the receiving counterparty must ensure that the providing counterparty has consented to: 

- an SFCA in relation to which the terms provide a right of reuse of the collateral; or 

- the provision of collateral under a TTCA (such as pursuant to an English law Credit Support Annex). 

Collateral in the form of financial instruments that is received under such an arrangement must also be 

transferred from the account of the providing counterparty. 

The collateral reuse requirements will apply from 13 July 2016.  They also apply to collateral arrangements 

entered into prior to that date which remain outstanding on that date (and therefore may require the 

regularisation of some existing arrangements prior to 13 July 2016 to bring them into compliance with the 

SFTR).   

● Reporting: The SFTR will introduce a new requirement (modelled loosely on EMIR) for counterparties to 

SFTs to report the conclusion, modification or termination of an SFT to a trade repository.  This is expected 

to apply sometime in the second half of 2018.  Details required will include the composition of the 

collateral, whether the collateral is available for reuse or has been reused, the substitution of collateral at 

the end of the day, and the haircuts applied. 

 

Company law: people with significant control 

There are new requirements for companies (and LLPs) in relation to identifying and disclosing details of people 

with significant control (PSC) in relation to the company.  The legislation applies fully to pension scheme 

trustee companies. 

From 6 April 2016, unlisted UK companies are required to identify individuals who have significant interests in 

their shares and publicly disclose their details in a new company register.  They also have to give notices to 

persons known or believed to be PSCs and file details annually with Companies House.  Failure to comply with 

the PSC requirements carries criminal penalties.   

Individuals with significant shareholdings also need to assess whether they have obligations to notify their 

interests. 

These new obligations are intended to make it harder to use corporate structures to hide criminal activity. 

For more detail, see our briefing note "The PSC regime – a guide for UK companies on their new 

obligations". 

 

http://sites.traverssmith.vuturevx.com/20/2602/landing-pages/the-psc-regime-a-guide-for-uk-companies-on-their-new-obligations.pdf
http://sites.traverssmith.vuturevx.com/20/2602/landing-pages/the-psc-regime-a-guide-for-uk-companies-on-their-new-obligations.pdf
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This and previous issues of WHiP can be found on our website here.  
 
If you do not already subscribe to our pensions mailings and would like to do so, please email 
pensions@traverssmith.com.  
 
Hyperlinks in this document can be clicked via an up to date version of Adobe Acrobat Reader. We are not 
responsible for the contents of external websites to which we provide links. 
 
If you wish to discuss any points arising from this note, please speak to your usual contact in the Travers Smith 
Pensions team or to one of the Pensions partners: Susie Daykin, Daniel Gerring, David James, Dan Naylor, 
Paul Stannard and Philip Stear. 
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