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Leisure Update 
ISSUE 4 

It seems over the past few months hardly a week has 

gone by without the leisure sector hitting the 

headlines. 

First came the Chancellor's decision to introduce a National Living 

Wage, for workers over the age of 25. Our first article discusses the 

risks for businesses tempted to minimise increases in wage bills by 

targeting the under 25s. 

Then came news that airport retailers have been failing to pass on VAT 

savings to passengers. Our tax team brings an insight into this area 

and considers the media response.  

The latest controversy is around service charges and tipping practices 

with a number of well-known brands finding themselves in the 

headlines. We'll be looking at this in our next edition when the 

Government is due to publish its recommendations. 

Also in this edition: 

• with TripAdvisor now a daily part of the lives of so many 

businesses across the sector, we consider the law on defamatory 

online reviews; 

• as half-term approaches, a look at the reasons behind the growth 

in sustainable tourism with a spotlight on STA Travel; and 

• a report on 'Ordertorium', an app developed by Ambassador 

Theatre Group which makes it possible to order your in-theatre 

drinks and snacks from your seat. 

 

Ben Chivers 
Head of Leisure, Travers Smith LLP 
 

E: ben.chivers@traverssmith.com 

T: +44 (0) 20 7295  3370 

FEATURED ARTICLES 

THE NATIONAL LIVING WAGE: 
THE PITFALLS OF TARGETING 
UNDER 25S    P02 

 

Adam Rice and Alice Heatley consider the 
dangers for employers that deliberately 
choose to hire applicants under the age of 
25. 

 
AIRPORT VAT AND THE MEDIA P04         

 

Russell Warren and Thomas Rickford 
consider whether retailers were unfairly 
portrayed. 

 
TRIPADVISOR: REVIEWS YOU CAN 
TRUST?         P06 

 

Ben Chivers and Alissandra Farrar 
consider whether current law properly 
protects businesses against defamatory 
online reviews. 

 



 

 

 

  

 

 

2 
 

The National Living Wage: the 
pitfalls of targeting under 25s
The new National Living Wage (NLW) 

was one of the centrepieces of George 

Osborne's 2015 Budget, underpinning 

his ambition to move the UK from a 

"low wage, high tax, high welfare 

society to a high wage, low tax, low 

welfare" one.  

However, the announcement has been met with 

widespread concern from across the hospitality 

sector and a recent report from the Resolution 

Foundation has found that the NLW could result 

in an increase in wage bills of 3.4% by 2020. 

What is the NLW? 

The NLW is a new hourly rate that will apply to 

workers aged 25 or over from April 2016.  The rate 

will initially be set at £7.20 per hour, rising to over 

£9 per hour by 2020. By contrast, the National 

Minimum Wage (NMW) will continue to apply to 

workers aged 21 and over; from October, the NMW 

rate will be £6.70 per hour.   

The difference in hourly rates between the NMW 

and NLW presents an obvious opportunity for 

businesses to mitigate the impact of the 

Government's reforms by increasing the numbers 

of employees under the age of 25 in their 

workforces – indeed, this is one of the strategies 

identified by the Office for Budget Responsibility 

in its response to the announcement.  However, for 

businesses tempted to go down this route, age 

discrimination legislation presents a number of 

potential pitfalls. 

Targeting applicants under 25 

Employers that deliberately choose to hire 

applicants under the age of 25 instead of those 

over 25, where the applicants otherwise have the 

same qualifications, would contravene age 

discrimination legislation because they would be 

treating the over 25 applicants less favourably than 

the under 25s on the grounds of age.  

 

However, employers can avoid liability if they can 

show their approach is a "proportionate means of 

achieving a legitimate aim." But is avoiding an 

increase in wage costs a "legitimate aim"? The 

courts have traditionally said that an employer 

cannot justify discrimination solely because of the 

increased costs.  Whilst cost can be a factor, the 

employer must be trying to achieve another aim, 

"In the light of existing case 

law, it is difficult to see how an 

employer could justify such a 

clear case of age 

discrimination as to recruit 

under 25s to reduce the impact 

of the NLW." 
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other than simply saving costs.  Some recent cases 

have suggested a shift towards allowing cost-

driven aims to justify discrimination, but this has 

only been in cases where the costs are 

overwhelmingly disproportionate to the benefit of 

eliminating discrimination.  In the light of existing 

case law, it is difficult to see how an employer 

could justify such a clear case of age discrimination 

as to recruit under 25s to reduce the impact of the 

NLW.    

Caution should also be exercised before using 

advertising to indirectly target the under 25s, as 

this could lead to an inference of age 

discrimination.  For example, use of the phrase 

"youthful enthusiasm" in a job advert has been 

found to lead to inference of direct age 

discrimination.    

Reducing the proportion of over 25 

workers 

 

On the other side of the coin, employers who adopt 

a policy of managing out staff who have reached 

the age of 25, should also exercise caution. This 

would also constitute age discrimination and is 

unlikely to be justified.  In addition, under the 

current NMW legislation, an employee may bring 

an unfair dismissal claim if their employer 

dismisses them because he/she has become 

eligible for the NMW. Assuming (as seems likely) 

that the legislation enacting the NLW includes a 

similar provision, employers would face an unfair 

dismissal claim for laying-off a staff member who 

turned 25.  This would be in addition to any age 

discrimination claim.  

 

There may also be other reasons why an employer 

might want to retain the members of its workforce 

who are aged 25 and over. For example, such staff 

members may have accrued experience working in 

the industry, which younger workers may not have. 

Conclusion  

The OBR's suggestion that businesses could seek 

to reduce the impact of the NLW through hiring 

under 25s therefore disguises a number of 

potential pitfalls. As employers' liability for 

discrimination claims will be unlimited, they 

should approach such issues with caution and 

having taken specialist legal advice.
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Airport VAT and the media
As the weather starts to get a little 

chilly this autumn and the drizzle 

inevitably descends for its seasonal 

residence, many of us will look back 

fondly to warming memories of 

summer trips abroad. We should 

perhaps spare a thought, however, for 

those retail executives whose holiday 

memories may forever be marred by 

flashbacks to headlines describing the 

"Airport VAT Scam" and yet another 

example of "rip-off Britain". 

It remains to be seen how long it will take the 

public to allow the retailers concerned back in 

from the cold, but with the new shadow chancellor 

John McDonnell already promising to "force 

people like Starbucks, Vodafone, Amazon and 

Google and all the others to pay their fair share of 

taxes", it is clear that tax will remain firmly on 

both the policy and media agenda. It is therefore 

becoming increasingly important for consumer 

facing businesses to consider not only their 

technical obligations in relation to tax but also to 

reflect on how their tax affairs may be construed 

should details make their way to the front pages. 

The airport VAT tale provides some useful insight 

as to the current climate. 

Background  

VAT is an EU-wide tax (although rates vary across 

the EU) on consumption ultimately intended to be 

borne by the end consumer of the relevant goods 

and services. It is the business making the supply 

of goods, however, who is responsible for 

accounting for any tax to the authorities.   

A key aspect of the VAT legislation is that 

businesses are able to deduct VAT they are charged 

by their suppliers (input tax recovery) from the 

VAT payable on their own 'taxable supplies' to 

consumers – businesses then only account to 

HMRC for the difference. Most businesses in the 

UK therefore have a legal obligation to account to 

HMRC for VAT on their supplies (subject to 

various exemptions/nuances). 

The upshot is that the final consumer pays VAT in 

respect of the total value of the goods and services, 

with the suppliers of the raw materials and 

production processes recovering their input tax at 

each stage of the supply chain. 

Position in Airports 

As ever with tax (and VAT in particular) the rules 

are not straightforward nor, unsurprisingly, are 

the nuances widely appreciated by consumers. 

Tucked away in an HMRC Notice there is an extra-

statutory concession which allows air-side "duty-

free" and "tax-free" shops to treat supplies of 

goods to passengers departing to destinations 

outside the EU as direct exports of goods. These 

direct exports can be 'zero-rated' for VAT 

purposes, such that no VAT needs to be accounted 

to HMRC on the supply but retailers can still 

recover their input tax. 

The net outcome is that retailers in UK airports 

can retain the full amount paid by those travellers 

bound for destinations outside the EU and only 

account for 20% VAT in respect of supplies made 

to intra-EU passengers. In order to do so retailers 

must retain sufficient evidence of the export. Many 

airport retailers therefore require customers to 

provide their boarding passes at the point of sale 

so that they can distinguish between EU and non-

EU passengers and log the necessary evidence.  

Stringent regulations apply to duty-free shops 

(who are entitled to sell goods free from excise 

duty and customs duty as well as VAT) which 

effectively require any customers purchasing goods 

to produce transport documentation. There is 

however no requirement in the VAT legislation for 

(i) passengers to produce their boarding passes in 

other shops; or (ii) crucially, for stores to pass on 

the benefit of the zero-rated VAT treatment to 

their customers. 

The Media 

Amidst the haze of adjectives describing the 

widespread consumer outrage, it was just about 

possible to garner from the press reports that some 

retailers had been requesting boarding passes from 

travellers but did not appear to be passing the 

benefits of the zero-rated VAT treatment on to 

their customers.  



 

 

 

 

 

 

5 
 

 

The main suggestion from the national newspapers 

(other than perhaps for travellers to boycott 

showing their boarding cards in air-side stores) 

was that retailers should operate a dual pricing 

model to explicitly pass the VAT saving on to non-

EU travellers at the point of sale. This would be 

achieved, for example, by charging an EU traveller 

£6 for a bottle of sun cream (and accounting £1 of 

VAT to HMRC), but charging a non-EU traveller 

only £5 for the same bottle. With an average of 

200,000 passengers using Heathrow airport alone 

each day it's not difficult to see how, in the absence 

of dual pricing, the pounds could add up to 

significant sums for airport retailers. 

The recommendations (and disapproval) were not 

only received from the press, with the Financial 

Secretary to the Treasury, David Gauke, also 

widely reported as saying that “while many 

retailers do pass this saving on to customers it is 

disappointing that some are choosing not to. We 

urge all airside retailers to use this relief for the 

benefit of their customers.” 

Realities of airport retailing 

There may of course be a number of reasons why 

airport retailers take the approach they do (such as 

administrative simplicity or time savings), or that 

the benefits of zero-rated VAT treatment are 

passed on to airport consumers in other ways. 

For instance, the VAT saving on non-EU exports 

may well be a cost saving which ultimately results 

in lower overall prices in the airport stores than 

would otherwise be the case in such a captive 

market (with limited rental units available for 

retailers and limited retail options for consumers). 

The fact that some retailers do not explicitly pass 

the saving on to non-EU travellers does not 

necessarily mean therefore that the saving is not 

passed on to consumers more generally. Alas a 

deeper economic analysis was notably absent from 

the mainstream press coverage.  

Some retailers did present the argument that a 

dual pricing system would be complex and costly 

to implement and so may result in higher prices 

for all customers, but unfortunately for them the 

spin of the story was already framed within the 

increasingly familiar "tax dodging" or "rip-off" 

lexicon.  Considering too that many goods sold by 

airport retailers, such as books and newspapers, 

are zero-rated under general VAT legislation (both 

inside and outside the airport), the ire directed at 

shop assistances by customers purchasing their 

favourite newspaper may have been misplaced – 

even had differential pricing been in place, the cost 

of these zero-rated goods would likely have been 

the same for both EU and non-EU travellers. As we 

are now so often seeing, perception is becoming 

just as important as the technical/legal analysis.  

Advice 

The events of this summer all serve as a reminder 

to consumer facing businesses to ensure they not 

only seek technical advice in relation to their tax 

affairs, but also consider the potential commercial 

and PR implications of their tax choices. In the 

current climate, with tax frequently the subject of 

media attention and wider public discourse, even 

decisions around the pricing of bottles of sun 

cream can leave retailers feeling burned. 
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TripAdvisor: Reviews you can 
trust?
In the 15 years since it was founded, it is 

hard to think of a business which has had 

a more profound effect on consumer 

habits in the hospitality sector than 

TripAdvisor. According to a recent report 

by the Competition and Markets 

Authority, over 50% of adults in the UK 

read online reviews before deciding 

whether or not to purchase goods or 

services online and an estimated £23 

billion a year of consumer spending in 

the UK alone is influenced by such 

reviews.  

Despite the popularity of online review sites, it can 

be all too easy for rankings to be manipulated. In 

its investigation into TripAdvisor, the Daily 

Telegraph uploaded onto the site details of a 

fictitious nine-bedroom guesthouse called the "111 

Hotel" using a picture of their office canteen. After 

writing a number of gushing reviews and awarding 

it five-star ratings, the 111 Hotel was rated in 

London's top 70 guesthouses (out of over 300 at 

the time).  

The CMA report questions the reliability of review 

sites and their rankings.  It identifies a number of 

business practices which cause concern, most 

notably the practice of writing or commissioning 

fake reviews in order to boost ratings or 

undermine rival businesses. Such fake reviews 

mislead consumers and affect trade, particularly 

for smaller businesses where one negative review 

can be detrimental. 

So where does the law stand in preventing these 

fake reviews from influencing consumer decisions?  

 

In the CMA's view, the current law is not proving 

effective enough at stopping businesses and 

individuals from posting fake reviews online. Both 

the Consumer Protection from Unfair Trading 

Regulations 2008 and the CAP Code (the rule book 

for non-broadcast advertisements, sales 

promotions and direct marketing 

communications) contain provisions prohibiting 

fake online reviews. These rules are enforced by 

the CMA, the Advertising Standards Authority and 

Trading Standards. Whilst these bodies have had 

some success in dealing with the issue - in 2012, 

for instance, the ASA ordered TripAdvisor to drop 

their slogan "reviews you can trust" following 

complaints from thousands of hoteliers – the 

problems still persist, exacerbated by the sheer 

proliferation of online review sites and volume of 

content available which means that, even though 

the rules exist, the chance of being caught is slim. 

"In the CMA's view, the current 
law is not proving effective 
enough at stopping businesses 
and individuals from posting 
fake reviews online." 
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If regulation doesn't provide the answer, then it is 

possible for a business that has been the victim of a 

fake review to take things into its own hands and 

sue the author for defamation. However, with the 

legal fees involved, the difficulty in tracing an 

anonymous reviewer and the likelihood of the 

reviewer being an individual that is not worth 

suing, businesses will rarely bring cases to court. 

That said, there are a few real-life examples and 

judges appear sympathetic to businesses that have 

suffered financially. 

One recent example is the case brought by 

American lawyer, Timothy Bussey, after an 

anonymous individual posted a review on Google 

describing Mr Bussey as a "scumbag" who "loses 

80% of his cases". Through his lawyers, Mr Bussey 

was able to subpoena Google's records and 

discovered that a British man, Jason Page, was 

responsible. The case was taken to the High Court 

earlier this year. Mr Bussey had to prove that he 

had suffered "serious financial loss". The judge 

held that, taking into account the "grapevine effect 

of the internet", the review had caused serious 

damage and ordered Mr Page to pay £100,000 in 

damages and costs.  

 

The case received a lot of press coverage and was 

important in demonstrating that those who 

publish fake online reviews can be held 

accountable for their actions. If the regulation in 

this area and its enforcement continues to be a 

blunt weapon, it may be that we see more of these 

cases despite the barriers to entry.  

But what about the review websites themselves? 

What are they doing to prevent fake reviews from 

being published and are they doing enough?  

Many review sites, including TripAdvisor, prohibit 

fake reviews in their terms of use but in reality this 

is unlikely to put off a determined faker. They also 

claim to invest in complex fraud detection systems 

assessing the frequency of posts and the likelihood 

of them being false. Following the release of the 

CMA report, TripAdvisor issued the following 

statement, "TripAdvisor has been developing and 

refining its fraud detection process for more than 

15 years. We fight fraud aggressively and our 

systems and processes are extremely effective in 

protecting consumers from the small minority of 

people who try to cheat our system." 

 There is an argument that review sites which are 

profiting from providing space for online reviewers 

to post anonymously should take responsibility 

and be liable for content that is defamatory. 

However, in almost all cases, the review site's 

terms of use will exclude any liability for 

defamatory content, leaving the defamed business 

with no claim against it. 

In a world where the internet is now at the heart of 

everyday consumer decisions, it is clear that action 

needs to be taken to protect businesses. The CMA 

report is a significant step in highlighting the 

issues that businesses face but many (including the 

Association of Licensed Multiple Retailers) still 

feel that the law has a long way to go to catch up 

with the change in consumer behaviour.  

This article also appears in M&C Report.
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Sustainable tourism
The growth of global tourism brings with 

it huge potential benefits for local 

communities but can also bring 

problems, including creating cultural and 

environmental conditions that make life 

difficult for local people. Sustainable 

tourism initiatives aim to address these 

concerns and have received the backing 

of major public organisations, including 

the UN. 

The rise in sustainable tourism is being driven by 

changes in consumer behavior with modern 

consumers increasingly expecting travel 

companies to build sustainability into their 

product offer. A recent survey of Thomson and 

First Choice customers showed that 82% would 

like to choose a holiday knowing the tour operator 

has made it environmentally and socially 

responsible. Consumers are also increasingly 

willing to support sustainability initiatives through 

higher costs of travel. In 2004 only one in three 

people thought that the price of an air ticket 

should reflect any negative environmental impacts 

but by 2012 that had risen to nearly half. 

Travel businesses have also increasingly begun to 

recognise that sustainability can help to reduce 

costs and improve efficiencies: green initiatives  

reportedly helped travel group Tui save around 

£21 million between 2008 and 2011. Furthermore, 

sustainability initiatives can also aid product 

differentiation, which helps to drive competitive 

advantage because differentiated products tend to 

have earlier booking curves, higher customer 

satisfaction and retention, superior margins and 

are more difficult for competitors to replicate.  

 

Travers Smith client, STA Travel, has taken the 

approach of supporting third party sustainability 

initiatives. STA Travel has partnered with 

Planeterra, whose mission is to support 

sustainable social and environmental solutions in 

popular tourist destinations, and STA Travel has 

committed more than $1 million over five years to 

Planeterra schemes. The schemes have included 

funding a community tourism project in Thailand, 

water tanks and a river ambulance in Panama and 

building a paediatric ward in Kenya. 
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Food labelling in the 21st century
The rules on providing food safety 

information to consumers were already 

complex even before the introduction of 

the new allergen labelling regulations in 

December 2014. Applying all of these 

rules to modern retail techniques, such as 

online apps, has been a challenge which 

Travers Smith client, the Ambassador 

Theatre Group (ATG), has had to face 

recently.  

ATG has created a new app called "Ordertorium" 

which enables customers to order pre-show or 

interval refreshments from their seats at any ATG 

venue. One of the key challenges in putting the app 

together was to comply with relevant food labelling 

regulations, including providing allergen 

information, in a non-intrusive but accessible way. 

Food labelling regime  

Food labelling in the UK is governed by a range of 

rules, including listing ingredients' “best before” or 

“use by” dates, which have been around for a 

number of years. However, since December 2014, 

businesses selling non-pre-packaged food to 

provide information on 14 allergenic ingredients 

such as peanuts, milk and, less obviously, celery. 

The allergenic information must be easily visible, 

clearly legible and not obscured in any way.  

What about restaurants and other 

caterers?  

Allergen information can be communicated 

through a variety of means to suit the relevant 

business format. If a business chooses not to 

provide this information up front in a written 

format (on the menu or on food labels, for 

example) then it must use clear signposting to 

direct the consumer to the place where it can be 

found. It is not enough to simply say that the food 

could contain an allergen.  

Telephone, internet or app sales  

Businesses using distance selling techniques like 

apps must make the same level of allergen 

information available to consumers as would be 

the case if the food was bought from a food outlet. 

The information must be provided before the 

purchase is concluded and also at the point of 

delivery. The guidance recommends the following 

procedures for telephone or internet sales:  

• using online menus and charts to show allergen 

information;  

• training call operators or using tickboxes on 

websites to ask customers whether they require 

allergen information; and  

• providing written information at the point of 

delivery which clearly identifies allergenic 

ingredients.  

As the sale of food and drinks through apps 

increases, businesses increasingly need to think 

about how they can comply with food labelling 

regulations whilst still ensuring that apps are easy 

to use and visually attractive. Ordertorium is an 

example of how that can be achieved.
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