
 

 

 

Privileged classes 

Lessons in protecting regulatory 

investigation documents from inspection  
The recent case management decision in Property Alliance 
Group Limited v The Royal Bank of Scotland PLC tackled 
head on, for the first time, the question of whether 
communications between a firm and a regulator (at the time, 
the Financial Services Authority – "FSA") made in the context 
of an FSA Final Notice were protected by without prejudice 
privilege in subsequent litigation between the firm and third 
parties.  The decision will be of significance to anyone who 
may wish to rely on or challenge a claim to without prejudice 
privilege in communications made in the context of settlement 
negotiations with regulators.  

  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

“… a firm the 

subject of an FCA 

investigation has the 

right to withhold 

inspection of 

communications 

which were part of 

genuine settlement 

discussions between 

that firm and the 

FCA.” 
 

 

 

 

 

 

 

 

 

 

 

 

The facts and issues  

Property Alliance Group (PAG) had entered into four interest rate swaps with The Royal 
Bank of Scotland (RBS), each of which employed 3 month GBP LIBOR as a reference 
rate.  Since then, RBS has admitted misconduct in relation to the manipulation of 
Japanese Yen and Swiss Franc LIBOR and has reached settlements with regulators 
including the FSA.  In light of these revelations, PAG brought a claim for 
misrepresentation against RBS, arguing that by proposing LIBOR as the reference rate for 
the swaps, RBS was representing that it was not rigging the rates for its own ends.  In its 
Defence, RBS admitted misconduct in relation to Japanese Yen and Swiss Franc LIBOR, 
but denied any other misconduct in relation to LIBOR, in particular GBP LIBOR. 

This particular hearing concerned RBS' disclosure of LIBOR-related material.  At an 
earlier hearing last year, RBS had been ordered to disclose any internal reports, reviews 
or summaries that set out the results of investigations into its LIBOR misconduct.  RBS 
produced a disclosure list but claimed that it was entitled to withhold certain categories of 
documents from inspection on the grounds of privilege.   

This article focuses on the analysis of RBS' claim to withhold from inspection 
communications passing between RBS and the FSA (and/or their lawyers) on the grounds 
of without prejudice privilege.  The documents in question were all marked "without 
prejudice" and were made in the context of and for the purpose of negotiations with the 
FSA in the two months prior to the publication of its Final Notice.  In relation to other 
documents, the Court was required to consider the application of both legal advice 
privilege and litigation privilege.  Those aspects of the judgment are summarised at the 
end of this article. 

Without prejudice privilege 

As we explained in another recent article on the subject (click here), three principles must 
be applied in order to establish without prejudice privilege.  There must be: 

• An existing dispute: i.e. in the course of the negotiation, the parties must have 
contemplated, or might reasonably have contemplated, litigation if they could not 
agree terms; 

• A genuine attempt at settlement of that dispute; and 

• Substance over form: marking a document as "without prejudice" is a strong indication, 
but is not determinative, of whether without prejudice privilege applies. 

Once established, the privilege not only prevents the other party to the communication 
from bringing the correspondence to the attention of the court, but it entitles inspection to 
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be withheld from third parties in subsequent, connected litigation.  The protection afforded 
by without prejudice privilege is one of public policy – it enables parties to be open and 
frank in their settlement communications without fearing that their contents will be used 
against them in court should the negotiations fail. 

PAG's case 

PAG argued that without prejudice privilege did not apply to settlement communications 
between the FSA and the firm / individual being investigated.  It submitted that 
communications between parties to civil litigation advancing the genuine settlement of 
their dispute are distinct from those made in the context of a regulatory investigation 
resulting in a finding of misconduct and the imposition of a penalty.  PAG claimed that the 
latter remains an administrative decision by the regulator and any discount applied by 
virtue of early settlement is derived from the regulator’s procedural rules, rather than a 
truly negotiated compromise.  Further, PAG argued that the public policy rationale in 
favour of without prejudice privilege does not apply to this situation and accordingly, the 
regulatory context in which the communications with the FSA took place did not fall within 
the rule at all.  PAG pointed out that there has been no reported case in which a party 
subject to an investigation by the FSA or the Financial Conduct Authority ("FCA"), as it is 
now known, which results in the issue of a decision or a final notice has sought to invoke 
the privilege. 

The FCA’s stance 

RBS unsurprisingly took the opposite view and they were aided by the FCA itself which 
did not seek to intervene in the proceedings but supported the argument in favour of the 
application of without prejudice privilege.  The judgment refers to a letter from the FCA 
explaining its procedures, in particular stating that: 

• in settlement discussions, it is standard practice for the drafts of the statutory notice 
exchanged between the FCA and the firm to be marked "without prejudice" and for the 
settlement agreement to record that the negotiations had been conducted 
confidentially on a without prejudice basis; 

• the ability to conduct settlement negotiations on a without prejudice basis is "vitally 
important" to the success of the discussions;  

• firms may choose not to enter into settlement discussions with the FCA if they think 
that there is a risk that admissions made in those discussions could be disclosed / 
inspected in separate proceedings;  

• early settlement is of benefit to consumers and the UK financial system and therefore 
furthers its statutory objectives. It allows the FCA to send messages to markets more 
quickly which can lead to appropriate legislative change, it saves resources and allows 
consumers to obtain compensation earlier.  

Against this background, the FCA made the following submissions:  

i) The public policy argument in favour of the without prejudice rule is stronger for the 
FCA as a public body than it would be for a normal commercial litigant because early 
settlement benefits consumers and UK financial markets.  

ii)   It is wrong to classify the FCA enforcement process as purely "administrative" and not 
involving a dispute which may lead to litigation. The matter may be referred to the 
Upper Tribunal and become contested inter partes litigation and accordingly, the test 
that litigation might reasonably be in prospect is satisfied. 

The decision 

In reaching his decision, Birss J analysed the FCA enforcement procedure, including the 
possibility of contested inter partes litigation in the Upper Tribunal, and disagreed with 
each of PAG’s submissions as to why, as a matter of principle, without prejudice privilege 
should not apply.  He found that settlement discussions with the FCA, whilst not the same 
as settlement negotiations in civil court proceedings, are analogous and therefore held 
that the without prejudice rule is capable of applying in those circumstances in order to 
promote settlement of FCA investigations.  He saw both the public policy reasons for 
doing so and justification based on implied contract between the firm and the regulator. 

In this regard, Birss J neatly concluded, “… a firm the subject of an FCA investigation has 
the right to withhold inspection of communications which were part of genuine settlement 
discussions between that firm and the FCA. That right applies before the FCA, the Upper 
Tribunal and in civil litigation with a third party. … The fact a Final Notice is issued does 
not mean the right is lost. The right arises by analogy with the without prejudice rule and it 
is convenient to use that expression to refer to it but it is not identical with the normal rule 
in civil litigation. The right does not prevent the FCA from acting on information received in 
those discussions, for example by following up new issues which come to light.” 
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One might be forgiven for thinking that RBS had avoided inspection of the communications in question.  However, Birss J went on to 
make a clear and crucial distinction on the facts of this case which overrode any entitlement to rely on without prejudice privilege. 

PAG had alleged implied misrepresentations in relation to LIBOR on the basis that RBS did, in fact, manipulate LIBOR.  In support, it 
relied on the findings of misconduct in the FSA's Final Notice.  It was how RBS responded to that allegation in its Defence which was 
crucial: not only did it deny manipulating GBP LIBOR (the relevant rate for the swaps in issue), but it went on to plead a positive case 
that "there have been no regulatory findings of misconduct on the part of RBS in connection with GBP LIBOR".  The fact that RBS had 
positively relied on what was not in the Final Notice put in issue in the case the basis on which the regulatory findings were made.  
Accordingly, the communications on which the Final Notice was based were opened up to scrutiny.  Birss J held: 

“The right cannot be maintained in civil proceedings if the basis on which a Final Notice was decided is itself in issue in the 
proceedings. In such a case the content of the settlement discussions will be admissible evidence. If the basis of such a decision is in 
issue then the FCA has no ground on which to object.  

... The FCA is not in the same position as a counterparty to without prejudice negotiations in civil litigation. The FCA could not object to 
a firm relying on a Final Notice and putting the basis on which it was produced in issue. In such a case I do not see how the FCA could 
claim the right to prevent inspection when the firm had taken that course.” 

Other challenges on grounds of privilege 

Two other categories of documents over which RBS had asserted privilege were challenged by PAG.  Briefly, the outcome can be 
summarised as follows: 

1. Documents between RBS' specifically-appointed Executive Steering Group and Clifford Chance over which RBS asserted legal 
advice privilege were ordered to be inspected by the Court.  This was made as an order of "last resort" because RBS had not provided 
sufficient information to understand the basis of the claim to privilege, notwithstanding a witness statement on the subject.  It was made 
clear that a party claiming privilege over relevant documents has the burden of making out such a claim and must do so by providing 
evidence as specific as possible to understand its basis.  RBS also asserted litigation privilege over some of the same documents.  
However, Birss J chose not to determine whether litigation privilege applied: either way, he would not have made an order for 
inspection because of the lack of clarity on the application of legal advice privilege.  That said, it is interesting to note Birss J's 
contribution to the debate as to whether a document can be covered by both forms of privilege.  His view was that it was not 
unreasonable to approach claims to privilege on the basis that legal advice privilege and litigation privilege overlap. 

2. In respect of certain other documents, applying Gotha City v Sotheby's (No.1) [1998] 1 WLR 114, legal advice privilege and 
litigation privilege could be maintained, despite the fact that RBS had provided or shown them to a number of regulators in the US and 
Japan.  Each of the relevant documents were provided on a confidential "non-waiver" basis with carve-out wording permitting the 
regulator to make further disclosure or publication of the documents in accordance with its regulatory powers.  Birss J held that, under 
the English law of "limited waiver", confidentiality and privilege are preserved until those powers are exercised.  (Note, however, that 
the position may be different in other jurisdictions where the concept of limited waiver may not be available).  Notwithstanding that, by 
pleading a positive case in relation to the basis of the findings in the Final Notice, RBS had waived privilege in these documents as well 
and an order for inspection was made.  Birss J held: "RBS really cannot have it both ways. It cannot on the one hand rely on absences 
from the regulators' findings as indicating the limits of its misconduct and yet on the other hand seek to maintain as privileged what it 
put to them". 

Comment 

This decision is the first to address whether communications with a regulator are subject to without prejudice privilege and it will come 
as a relief to those involved in settlement negotiations with the FSA/FCA that such communications are capable of protection.  
However, the basis upon which RBS was unable to rely on without prejudice privilege serves as a stark warning to those defending 
related civil litigation with third parties.  If a party seeks positively to rely on the absence of a finding by a regulator, it is likely to lose the 
protection of privilege in relation to the underlying communications.   

It remains to be seen whether any steps will be taken to appeal this decision. 
 
This briefing is not intended to provide legal advice, which should be sought in relation to particular matters. If you would like any 
advice as to the circumstances in which privilege applies, or how to protect it, please speak to your usual contact at the firm. Please 
note that concepts of privilege vary between jurisdictions and that local advice should always be taken where proceedings outside 
England are concerned. 
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