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UK merger control update 

The UK Supreme Court confirms the CMA’s 

enforcement power over non-UK merger parties 

 

While the jurisdiction of the UK Competition and Markets 
Authority (CMA) to review a merger of two non-UK companies 
is well established, a recent appeal by Akzo Nobel has 
resolved the question of whether the CMA could ultimately 
enforce a prohibition decision against a non-UK company.  In 
this briefing, we comment on that case and consider its key 
implications for non-UK merger parties. 

 

 

 

 

 

 

 

 

 
Background 

In early 2012, Akzo Nobel N.V. (Akzo Nobel), a company incorporated in the 
Netherlands, announced its intention to exercise an option to acquire 51% of the shares 
in Metlac Holdings S.r.l. (Metlac), a company incorporated in Italy, in which Akzo Nobel 
already indirectly held a 49% stake through a wholly-owned subsidiary, also incorporated 
in the Netherlands.   

This was a 'foreign-to-foreign' transaction in the sense that the contracting parties were 
all located outside the UK, and completion would not have required any action to be 
taken by any of the parties in the UK.  

The transaction was subject to merger control clearances in eight jurisdictions aside from 
the UK, including Austria, Germany, Brazil, Russia, and Turkey.  It was cleared in all of 
those other jurisdictions.  The transaction was also notified to the UK Office of Fair 
Trading (OFT) in March 2012 and referred by the OFT to the Competition Commission 
(CC) for a Phase 2 investigation in May 2012.  Both authorities were replaced by the 
Competition and Markets Authority (CMA) in April 2014. 

In December 2012, following its Phase 2 investigation, the CC concluded that the 
transaction would give rise to a substantial lessening of competition as regards 
customers in the UK in the supply of metal packaging coatings for beer and beverages.  

The CC considered that only an outright prohibition of the transaction would effectively 
address the identified lessening of competition, and therefore it decided to prohibit the 
transaction together with any other acquisition of Metlac shares by Akzo Nobel, directly or 
indirectly. 

Akzo Nobel unsuccessfully sought to quash the CC's decision before the Competition 
Appeal Tribunal, which ruled in favour of the CC in June 2013.  A subsequent appeal to 
the Court of Appeal was also rejected in April 2014, and in December 2014 the Supreme 
Court refused Akzo Nobel permission to appeal the case any further, effectively bringing 
the case to an end.  

Akzo Nobel's argument on appeal 

By the time of the Court of Appeal hearing, Akzo Nobel's submissions were focused on 
whether the CC could impose an enforcement order on Akzo Nobel, preventing it from 
completing the transaction, notwithstanding that Akzo Nobel itself was a Dutch company 
whose wider group manufacturing and trading operations in the UK were carried out by 
UK subsidiaries that were not parties to the transaction.  It was only the CC's 
enforcement jurisdiction which was in question; the jurisdiction of the UK merger control 
authorities over the transaction itself, even though this was a foreign-to-foreign 
transaction, was not in question.  The CMA (as it now is) is able to examine a transaction 
whenever there is sufficient UK turnover of the target or aggregation of share of supply in 
the UK (greater than 25%). 

 
 

 

UK merger control jurisdiction: the 
key points 

The UK competition authority is the 
CMA, which replaced the OFT and 
CC in April 2014. 

A wide range of transactions can 
constitute a “relevant merger 
situation” for UK merger control 
purposes, including the acquisition 
of minority shareholdings or the 
acquisition of assets amounting to 
an enterprise (business). The UK 
thresholds in this regard are 
considerably lower than many other 
jurisdictions. 

A transaction will meet the UK 
merger control thresholds if: 

• it falls outside the EU merger 
control thresholds; and 

• it will create or enhance a 25% 
share of supply for any goods 
or services in the UK or 
substantial part of the UK; or  

• the UK turnover of the target 
exceeds £70 million. 

The UK merger regime is voluntary, 
in the sense that even if a 
transaction meets the thresholds, 
the acquirer is not obliged to notify 
it to the CMA and/or seek clearance 
prior to completion. 

However, the CMA may identify a 
transaction for investigation on its 
own initiative and has the right to 
refer a transaction for a Phase 2 
investigation up to four months from 
the later of: the date of completion; 
or the date of publication of material 
facts of the deal. 



 

 

 

 

The relevant legislative provision governing the jurisdiction of UK competition authorities 
to impose such enforcement orders on conduct outside the UK is section 86(1) of the 
Enterprise Act 2002, and the relevant limb of the test in that section was whether Akzo 
Nobel, as the subject of the proposed enforcement order, was "carrying on business in 
the United Kingdom".  If it was, then the CC was able to impose the enforcement order in 
relation to Akzo Nobel's conduct outside the UK. 

Akzo Nobel's position was that the target of an enforcement order must have some 
"presence" in the UK in order to be "carrying on business" in the UK.  According to Akzo 
Nobel, that could not be achieved simply by attributing to a foreign parent the business 
activities of its UK subsidiaries.  Nor could it be established, Akzo Nobel argued, if the 
only participation of the parent company in the English business consisted of acts of 
supervision and management which were carried out abroad. 

Was Akzo Nobel "carrying on business" in the United Kingdom? 

The Court of Appeal did not agree with Akzo Nobel, and instead held that this question 
could be divided into two parts: 

• is there a business carried on in (or partly in) the UK; and 

• is the target person sufficiently involved in that business that it can be said to be 
carrying it on, whether alone or with others?   

The Court of Appeal considered the management structure of the Akzo Nobel Group (see 
box opposite) in assessing whether Akzo Nobel was carrying on business in the UK.  In 
particular, the Court of Appeal noted that it was "clear that responsibility for management 
of the group's business, together with actual strategic and operational management" 
were all vested in the Group's Executive Committee (a management 'organ' of Akzo 
Nobel itself) and the residual responsibility of individual subsidiaries consisted of "low-
level matters", as well as the preparation of audits and accounts.  

Akzo Nobel could therefore be seen as similar to an unincorporated partnership with 
manufacturing and trading activities in the UK, but with responsibility for the strategic and 
operational management of the business being held by an offshore managing partner 
who carries out those activities entirely abroad.  Just as that managing partner would be 
carrying on business within the UK even if he never entered the UK, so was Akzo Nobel 
also carrying on business within the UK in virtue of its strategic and operational 
management activities. 

What does the Akzo Nobel case mean for non-UK merger parties?  

This case is a useful reminder that while the UK operates a voluntary merger control 
regime, it cannot be ignored by merging parties, even where they are both domiciled 
outside the UK, since the CMA: 

• is proactive in calling in transactions, even those with a relatively limited UK nexus; 

• where it considers that it is justified by the facts, is prepared to arrive at different 
substantive assessments than other regulators – the Akzo Nobel / Metlac transaction 
was cleared in all other jurisdictions where it was notified; and   

• will, where it finds a substantive problem with a transaction, be prepared to impose 
enforcement orders on acquiring parties in order to block transactions, even if those 
acquiring parties are located outside the UK. 

If you have any questions about this or any other aspect of UK merger control law, please 
contact Nigel Seay, Stephen Whitfield, or your usual contact at Travers Smith. 
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What was Akzo Nobel’s group 
structure? 

During the course of the merger 
investigation and subsequent appeals, 
it was noted that: 

• within the Akzo Nobel Group there 
were a number of wholly owned 
subsidiaries which were 
incorporated in different countries;  

• Akzo Nobel's business activities 
were internally organised by 
business areas and units (e.g. 
according to product type), which 
did not necessarily have separate 
corporate identities, and the 
subsidiaries within the Group sat 
within those areas and units; 

• the Group’s purchasing 
arrangements had significant 
aspects which were centralised; 
and 

• there was an Executive Committee 
(ExCo) which was comprised of 
four members of Akzo Nobel’s 
board and four other executives, 
which managed the company's 
day-to-day operations extensively, 
and was required to approve 
operational decisions 
(notwithstanding that there were 
several steps of upward referral 
before a matter came to ExCo’s 
attention). 

In summary, the centralised group 
management structure employed 
within the Akzo Nobel Group was not 
unusual, and as noted by the Court of 
Appeal, “it is how most modern 
international corporate groups are 
managed”. 

“Travers Smith LLP gives 

‘responsive and 

commercially savvy’ advice.  

The firm has a strong 

reputation in merger control 

and a solid following for 

behavioural work.”   Legal 500 


