
 

Welcome to the latest edition of our Anti-Bribery Newsletter. In this edition, we will review key recent 

developments in the UK's fight against bribery and corruption, including the UK Government's new Anti-

Corruption Plan, a cases update, proposed new ABC reporting requirements for larger companies and new 

FCA guidance on ABC systems and controls for regulated entities. 
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In this issue, we address the following live topics: 

� The UK Anti-Corruption Plan:  

− A new corporate offence 

− Review of corporate criminal liability – implications for 

company directors? 

− New Anti-Bribery and Corruption Unit at the National 

Crime Agency 

− Incentives and support for whistleblowers 

− A new public procurement register 

− International action 

� SFO under the spotlight 

� Latest Transparency International Corruption Perceptions 

Index 

� Large companies required to report on anti-bribery and 

corruption issues from 2017 

� FCA guidance on financial crime systems and controls for 

regulated entities 

� Cases update 

− Smith & Ouzman 

− Sustainable AgroEnergy 

 

UK Anti-Corruption Plan 

In December, the Government published its UK Anti-Corruption Plan 

(which can be found here), the result of its review of the various 

agencies involved in bribery investigations and prosecutions in the UK, 

which was aimed at ensuring that they operate coherently. The review 

also looked at the way in which the UK engages with overseas 

agencies in order to tackle international bribery and corruption cases 

and raise global standards. The actions proposed in the Plan are 

generally intended to enhance the UK's reputation as a territory in 

which bribery is not tolerated, and many will take place at 

governmental level, so will not impact on UK businesses directly. 

However, there are a few measures worthy of mention, summarised 

below. 

A new corporate offence - as trailed in our last Anti-Bribery 

Newsletter, the Plan promises to consider the case put forward by the 

Director of the SFO, David Green, for a new corporate offence 

modelled on the existing section 7 Bribery Act offence, but extending 

to other economic crimes such as fraud, theft and money laundering. 

David Green is reported to have said that the creation of such an 

offence will ensure that the SFO is "properly equipped to prosecute 

corporates, rather than individuals".  

It has recently emerged that this new offence of failure to prevent 

economic crime may also be used to pursue banks, accountancy firms 

and others who "promote" tax evasion. An announcement to that effect 

was made recently, amid some controversy, by the Chief Secretary to 

the Treasury, Danny Alexander.  

Mr Alexander said that his aim is to get the new offence on the statute 

book before the election, which leaves very little time for consultation. 

We will keep you posted. 

Review of corporate criminal liability – implications for company 

directors? - the existing corporate offence of failing to prevent bribery 

(section 7 Bribery Act) was, as many of you will know, designed as a 

strict liability offence to overcome the difficulties inherent in English law 

in attributing criminal intent to a corporate entity. For a company to be 

successfully prosecuted for the core bribery offences of bribing and 

receiving a bribe, or for certain other offences, such as fraud, it is 

necessary to identify a senior manager who is the "directing mind" of 

the company, for whose shortcomings the company may be held 

liable, and for that person individually to be guilty of the relevant 

offence. In most large organisations, management functions are 

devolved, making it extremely difficult to satisfy that "directing mind" 

test.  By contrast, a conviction for the section 7 offence does not 

require criminal intent on the part of an individual manager, just a 

failure in the organisation as a whole to prevent bribery. 

The proposed new corporate offence follows the same model, but the 

Anti-Corruption Plan also promises a long overdue review of the 

existing rules on corporate criminal liability which may make it easier to 

formulate and enforce other corporate criminal offences in future. 
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This may have implications for company directors' liability for bribery 

offences committed by the company. Currently a director can be 

prosecuted for consenting to or conniving in bribery carried out by the 

company, but only if the company is itself found guilty of the primary 

offence.  If, as a result of this review, it becomes easier to establish 

criminal liability on the part of the company, it follows that its directors 

are more likely to be held liable for consenting or conniving. However, 

it is important to remember that the consenting and conniving provision 

only applies to the core offences under sections 1, 2 and 6 of the 

Bribery Act of paying or receiving a bribe or bribing a foreign public 

official. It does not extend to the section 7 corporate offence of failing 

to prevent bribery which may remain easier to prosecute than the core 

offences. Again, we will keep an eye on this and let you know where it 

ends up. 

New Anti-Bribery and Corruption unit at the National Crime 

Agency – the NCA is to establish a new, national multi-agency 

intelligence team focussing on serious domestic and international 

bribery and corruption. However the Plan does not include a wider 

review of the role of the SFO, and the SFO continues to work 

alongside the NCA in bribery cases. 

Whistleblowers to be incentivised and supported – the UK 

Department for Business, Innovation and Skills (BIS) and the Home 

Office are to consider how to raise public awareness of whistleblowing 

channels, and to better incentivise and support whistleblowers. The 

Home Office and law enforcement agencies also intend to review 

reporting regimes, with the aim of improving Suspicious Activity 

Reporting under the Proceeds of Crime Act and developing a single 

reporting mechanism for allegations of corruption. 

Public procurement register – companies convicted of bribery and 

other offences may be excluded from public sector contracts. The 

Government is considering creating a register of entities which are 

subject to this public procurement ban. 

International – the UK government is to step up its engagement on 

bribery and corruption issues with other territories, via the G7, G20, 

OECD and other international bodies, with a view to raising global anti-

corruption standards. It is also planning workshops for other 

jurisdictions to help them to develop their own anti-bribery legislation. 

These measures will help to achieve the much hoped-for global level 

playing field in anti-bribery enforcement, albeit in the longer term. 

We will keep you posted of progress under the Plan. 

 

 

SFO under the spotlight 

In November 2014, HM Crown Prosecution Service Inspectorate 

published the results of its inspection of the SFO. Generally, the SFO 

was found to have made substantial progress in addressing the deep-

rooted structural deficiencies highlighted in the last inspection carried 

out in 2012, particularly in its case acceptance and management 

processes, although more limited progress had been made in its 

intelligence-gathering functions. However, the report recognises that, 

since David Green assumed the role of Director in 2012, he has 

overseen substantial structural change and significant staff turnover at 

the SFO, and it is expected that those changes will gradually result in 

improved performance in the coming years. The CPSI report can be 

found here. 

 

 

Latest Transparency International Corruption Perceptions Index 

In December 2014, Transparency International published the 2014 

Corruption Perceptions Index, here. The 2014 CPI scores the 175 

territories included in the index out of 100, with 0 being the most 

corrupt and 100 being the least corrupt. The UK continues to do fairly 

well, with 78/100, putting us in 14th place. However, more than two 

thirds of the 175 territories in the index scored below 50, no change on 

2013, indicating a persistent corruption problem. The biggest fallers in 

2014 included China, Turkey and Angola. The biggest improvers 

included Afghanistan, Jordan and Egypt. China's poor rating defies 

recent attempts by the Chinese Government to address corruption in 

public office in China. Other BRIC countries continue to do badly in the 

CPI – Russia scores only 27, India 38 and Brazil 43. 

 

 

Large companies to be required to report on anti-bribery and 

corruption issues from 2017 

A new European Directive will, when implemented, require large
1
 

public-interest
2
 companies to make disclosures about anti-bribery and 

corruption compliance issues in their strategic report. Directive 

2014/95/EU on disclosure of non-financial and diversity information by 

certain large undertakings and groups (see the Directive here) must be 

implemented into national law by 6 December 2016.  

The Directive requires the relevant companies to report on 

"instruments in place to fight corruption and bribery", i.e. to report on 

measures taken to address bribery risks and prevent bribery taking 

place in the organisation, alongside other disclosures on 

environmental and social issues and the company's diversity policy.  

The UK government is due to consult on the implementation of the 

Directive in the coming months and the new requirements are likely to 

apply to financial years beginning on or after 1 January 2017. 

 

 

FCA guidance on financial crime systems and controls 

In November 2014, the Financial Conduct Authority (FCA) launched a 

consultation on new guidance for FCA-regulated firms which would 

seek to address perceived failings in anti-bribery systems and controls, 

primarily among insurance intermediaries. You may recall that in 2010, 

following the sanctions imposed upon Aon and Willis for ABC systems 

and controls failings, the FCA carried out a wholesale review of anti-

bribery and corruption measures in the insurance broking industry. 

This latest review found that most intermediaries were still not 

managing bribery and corruption risks effectively, hence the need for 

new guidance. In particular, the FCA found that anti-bribery risk 

assessments were based on too narrow a range of risk factors, due 

diligence continued to be inadequate, and senior management 

oversight often weak. 

The draft guidance contains new recommendations on the provision of 

management information, effective risk assessments and enhanced 

due diligence in higher risk situations, and contains examples of good 

practice. The consultation on the draft guidance has closed, so we are 

awaiting final guidance and will keep you posted on further 

developments. The consultation and draft guidance can be found here: 

http://www.fca.org.uk/news/guidance-consultations/gc14-07-proposed-

guidance-on-financial-crime-systems-and-controls. 

                                                           
1
  500 or more employees; balance sheet total of more than €20m or net turnover of 

more than €50m. 
2
  Listed undertakings, credit institutions and insurance companies 
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Cases update 

Smith & Ouzman – the SFO's first conviction of a corporate entity 

for bribing foreign officials – in December 2014, a family-run printing 

firm Smith & Ouzman Limited, along with the former chairman, 

Christopher Smith and his son, Nicholas Smith, the sales and 

marketing director, were convicted of making corrupt payments of 

£395,000 to public officials in Kenya and Mauritania in return for the 

award of contracts to the company. This is the first successful 

prosecution by the SFO of a corporate entity for bribing foreign public 

officials. However, the offences pre-dated the Bribery Act, so were 

brought under predecessor legislation.  Nicholas Smith was sentenced 

to 3 years' imprisonment whilst his father Christopher, aged 71, was 

given 18 months, suspended for 2 years.  The company itself is to be 

sentenced at a later date. This case highlights the SFO's willingness to 

pursue companies of all sizes in relation to activity of any value, 

despite its primary focus on high-value, high-profile cases, and in 

particular, sends a warning shot across the bows of those companies 

seeking to do business in developing nations where bribery is more 

commonplace. 

Sustainable AgroEnergy plc – the first successful prosecution by 

the SFO under the Bribery Act – also in December 2014, three 

individuals were sentenced to between 4 and 9 years' imprisonment for 

offences including bribery and fraud, in connection with the promotion 

and sale of green biofuel investment products. Whilst the primary 

offences were fraud-based, bribery was an "aggravating feature" 

according to the judge. Sustainable AgroEnergy's parent company 

went into administration in 2012, so no corporate prosecution was 

realistic. 

If you have any questions about any of the topics discussed in this 

newsletter, please do get in touch. 
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