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Financial Services and Markets 

MiFID II – A Short Introduction for Asset Managers 

 
 

The legislation to replace the Markets in Financial Instruments Directive (or MiFID) is 
taking shape and will come into effect in January 2017.  Many issues remain under 
discussion but enough is now known for asset managers to begin their MiFID II 
projects in earnest.  This note summarises key issues for which asset managers 
should start planning based on the proposals as at April 2015. 
 
 

Summary 

 

 

 

The MiFID II Level 1 Directive and Regulation have been in final form since 2014, but detailed Level 2 legislation is still pending.  The 
EU regulatory authority, ESMA, produced its advice to the EU Commission on what much of this should look like at the end of 2014, so 
the general direction of travel is now known.  However, these detailed provisions are not expected to be finalised until summer 2016. 

Some of the MiFID II changes will require a good deal more work than others. In particular, the potential impact on IT systems of the 
extended transaction reporting regime, the limitations imposed by the revised inducements regime and the extensive publication 
requirements in relation to charges and best execution mean that firms would be wise to begin their work on these in Q2/Q3 2015.  
Other matters will require changes to documentation, systems and internal procedures; they may be less urgent but still should be 
considered well before 2017 as firms are expected to be in compliance from "Day 1". 

The following is a very brief summary of some of the key issues. 

Transaction Reporting 

MiFID II expands the scope of the transaction reporting requirements and captures an increased number of transaction types, data 
points and instruments (including instruments traded on an OTF – see below). More activities are considered to constitute "execution" 
of a transaction, and so may give rise to a reporting obligation.  Under MiFID II, more investment managers are expected to report 
more transactions directly; a manager may only rely on a third-party broker to report transactions on the firm's behalf if a bilateral 
reporting agreement is in place requiring the firm to provide timely information.  The practical difficulties in concluding agreements with 
individual brokers and the sensitivities of some firms about sharing confidential information mean that many firms who previously relied 
on the 'EU broker exemption' will now need to undertake transaction reporting in-house.  The lead time for putting in place in-house 
reporting systems and controls is likely to be significant, so firms need to engage with this issue as a matter of urgency. 

Inducements and Commission Sharing 

MiFID II imposes a ban on independent investment advisers and portfolio managers retaining fees, commissions or any "monetary or 
non-monetary benefits" paid by a person other than their client in relation to the provision of services, except for certain "minor non-
monetary benefits".  Current market practices connecting dealing commission payments with payment for research services will need 
to change significantly and could be prohibited outright, depending on the final form of the Level 2 implementing measures.  Whilst 
current FCA restrictions are limited to equities, the new requirements will apply across asset classes.  The FCA has indicated that 
irrespective of the final EU position, it proposes to tighten the current position significantly: the FCA may seek to "gold-plate" the MiFID 
II requirements.  The way in which the market will adapt to the new requirements, in particular in relation to transactions undertaken on 
a spread (rather than commission basis), is unclear. 
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Fees and Charges Disclosure 

MiFID II builds upon the MiFID I requirements to provide information to clients in good time about the firm, its services, costs and 
related charges and other matters.  The MiFID II requirements are far more detailed and apply to professional clients and eligible 
counterparties (with some flexibility) as well as retail clients.  Disclosure of costs and expenses information will be required in relation to 
investment services provided and financial instruments marketed.  This must be provided both prior to providing the service/at point of 
sale of the instrument and, in some cases, on a personalised annual basis post-sale.   

Best execution 

There is a general increase in disclosure requirements, including a new requirement to summarise and publish, annually, the top five 
execution venues (which may be other firms for receiver/transmitter firms) by volume for each class of instrument and information 
about execution quality.  Firms will therefore need systems to capture/collate the necessary data.  The MiFID II best execution 
obligation requires firms to take "all sufficient steps" (MiFID I requires "all reasonable steps") to obtain the best possible result for 
clients.     

Algorithmic Trading 

MiFID II will require controls for algorithmic trading, designed to ensure proper testing before use and monitoring during use.  The 
definition of an algorithm is broad and may capture any computer which automatically determines individual parameters of orders. 
There are additional obligations if a firm uses algorithmic trading to pursue a "market making strategy".  Trading venues which permit 
algorithmic trading through their systems will have to perform due diligence on participants who use algorithms, require the testing of 
algorithms and be able to monitor the performance capacity and resilience of their systems.  Firms dealing on their own account using 
a high-frequency algorithmic trading technique (broadly any algorithmic trading technique characterised by the use of infrastructure 
designed to reduce latency; absence of human intervention for initiating, generating, routing or executing orders; and high message 
intraday rates) will be subject to a specific EU authorisation obligation for the first time.   

Market Infrastructure/Trading Venues 

MiFID II introduces a further type of trading venue – the "organised trading facility" or OTF – to add to the "regulated market", "multi-
lateral trading facility" and "systematic internaliser" concepts, in an effort to capture and classify all places where trades are executed.  
The availability of so-called "dark-pools" is intended to reduce significantly.  There will be new limitations requiring market participants 
to trade certain financial instruments on particular types of venue. 

Appropriateness 

The appropriateness assessment and warning structure of MiFID I for non-advised services remains, but the circumstances in which 
the appropriateness assessment must be applied are likely to be widened considerably.  For example, any interest in an alternative 
investment fund (including listed shares) is not automatically non-complex; this could impact the sale of investment trusts and VCTs 
through platforms.   Unhelpfully, ESMA's advice is silent on whether firms will continue to be able to assume the necessary experience 
and knowledge on the part of a professional client.  

Product governance 

Under MiFID II, firms will have to maintain, operate and review product governance and approval processes.  The detailed provisions 
differ for "manufacturers" and "distributors" but the overall intention is that investment products are designed to meet the needs of an 
identified target market, that the strategy for distribution is compatible with the identified target market, and that products are 
recommended or offered only if the investment firm doing so understands the product and it is in the interests of the client to do so.  It is 
possible that a very wide range of activities, such as a public offering of shares by a "manufacturer" not itself within MiFID II scope, will 
be captured.  These rules are not confined to retail products. 

Record Keeping 

MiFID II is expected to extend the record keeping requirements applicable to firms.  In particular, the telephone taping requirements 
may be extended and there may be more specific provisions relating to notes of some meetings. 

Third Country Firms 

MiFID II introduces a new regime for non-EU firms providing services to EU clients and transacting with EU counterparties.  A non-EU 
firm will still be able to incorporate an EU subsidiary, as now, but new rules will apply to the provision of services into the EU or through 
an EU branch. The new rules do not, however, prevent a non-EU firm from providing services to EU clients or transacting with EU 
counterparties at the "own exclusive initiative" of a prospective EU client/counterparty. 

What next? 

Firms should start considering now how MiFID II will affect their business, focussing on those requirements with a long lead time.  
Some requirements will have a significant impact on the firm's IT systems.  Other requirements may require further notifications to 
clients and, perhaps, some internal governance changes.   

The extended transaction reporting requirements are likely to necessitate complex changes or additions to a firm's IT systems.  For 
many asset managers, MiFID II may be the first time that they have needed to consider this topic in any detail.  It will no longer be 
sufficient merely to assume that an executing broker will make the reports – and the information required for reporting may mean that 
an asset manager is not in a position to agree bilateral reporting agreements with individual brokers.  The complexity of reporting, and 
the connectivity required, means that firms should be budgeting and planning for this much earlier than for other aspects of MiFID II.  
The new publication requirements for best execution also merit work now.  It is possible that publication may not be required until 2018, 
but in advance of that date firms may need to explain or demonstrate how they will be able to comply.  Firms using soft commissions or 
receiving payments or benefits from persons other than their clients (whether or not these are remitted to their client) should start 
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planning for the inducements regime changes.  All firms should consider the impact of the new cost disclosure requirements on their 
documentation, charging arrangements and business models. 

For those requirements where much of the detail is still to be fixed in the Level 2 measures, some forward planning may be 
appropriate, but other work will need to await the final detail.  However, this should not be left until the last minute as the FCA has 
already indicated that it will expect compliance with all requirements from Day 1 (3 January 2017). 

 
This note summarises key changes for asset managers under MiFID II but it is not, and is not intended to be, exhaustive of MiFID II 
issues.  For detailed advice on the matters discussed above or any other aspect of MiFID II, please contact any of the financial services 
and markets partners named below or your usual FSMD contact. 
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