
 
 

The legal, regulatory and tax changes affecting the investment funds industry continues apace. This briefing note summarises some of 
the key developments from 2014 and previews what can be expected in 2015. This note will be relevant for managers and investors in 
a wide range of private and listed investment funds and will assist in keeping up to date with the myriad of changes. If you require any 
further details or would like to discuss further, please feel free to contact us. 
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PRIVATE FUNDS 

 

Walker Guidelines – new enhanced disclosure requirements and 

seventh report on conformity 

 

In July 2014, the Guidelines Monitoring Group ("GMG") updated the 

Walker Guidelines to reflect the new narrative reporting 

requirements introduced by the Companies Act 2006 (Strategic 

Report and Directors' Report) Regulations 2013, which came into 

effect in October 2013.  In December 2014, the GMG published its 

seventh report monitoring the industry's compliance with the 

Walker Guidelines.  For further details on the new requirements and 

the report's findings, please see our Private Equity Annual Update 

here. 

 

Competition law risks for private equity firms 

 

In April 2014, the European Commission found Goldman Sachs 

jointly and severally liable for the cartel conduct of a former 

portfolio company between 1999 and 2009.  Goldman Sachs, 

through its private investment fund GS Capital Partners, held a stake 

in the company in question at the time of the alleged cartel 

infringement.  This case illustrates the importance of thorough due 

diligence on the competition law compliance of acquisition targets 

and of implementing and monitoring compliance measures by 

portfolio companies.  The case also illustrates the competition law 

risks for private equity firms; liability may not stop with the portfolio 

company, it can attach to private equity funds as well.  For further 

details on the case, please see our Private Equity Legal Update here. 
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BVCA publishes standard form NDA 

 

In August 2014, the BVCA published a standard form confidentiality 

agreement for use in private equity buyouts.  Previously, the BVCA 

had a model short form confidentiality letter but this was for VC 

investments or smaller deals only.  The BVCA has agreed to review 

the agreement regularly in response to comments it receives from 

users, and developments in market practice.  The standard form 

confidentially agreement is available here. 

 

Marketing private funds in the EU 

 

In July 2014, the transitional period for the full implementation of 

the AIFM Directive came to an end.  As a result, the industry has 

now had at least six months to come to terms with the procedure 

for marketing private funds in the EU.  Based on our experience, 

there are a number of important points on the process that are 

emerging. 

 

• As a full-scope AIFM, a significant amount of work is 

required upfront when considering a new fundraising to 

prepare and submit to the relevant home regulator the 

constitutional and offering documents in order to obtain 

approval for a new fund. 

 

• A full-scope AIFM should consider at an early stage the EU 

countries that will be relevant for marketing purposes 

because a marketing passport needs to be obtained for 

each separate country.  A number of EU member states 

are imposing fees that need to be paid in order to obtain 

the passport. 

 

• As is common, fund terms may be negotiated with 

investors prior to a closing of the fund.  Any 'material 

changes' to fund terms need the prior approval of the 

home regulator.  This 'material change' concept is 

currently a hot topic with many in the funds industry 

grappling with what should be treated as 'material' for 

these purposes.  Fund managers should consider carefully 

and be aware of this issue when deciding on a strategy for 

investor negotiations. 

 

• In the UK, the AIFM Directive has been implemented in a 

way that there is a clear concept of a 'sub-threshold' UK 

AIFM (i.e. an AIFM managing unleveraged closed-ended 

funds with less than €500m of assets under management), 

and allows these fund managers to continue marketing in 

the UK on a private placement basis.  However, not all EU 

member states have implemented the AIFM Directive in a 

way that recognises this distinction for marketing 

purposes.  Therefore, for sub-threshold AIFMs there is a 

patchwork quilt effect when considering how to market a 

new fund across the EU: some member states (such as the 

UK) permit private placement; others impose limited 

obligations on the manager and the fund; whereas other 

member states require full compliance with the AIFM 

Directive.  This variation makes the fundraising process a 

challenge and a sub-threshold manager should take advice 

to understand the various requirements. 

 

• For third-country managers and funds (i.e. non-EU), again 

there are different requirements imposed on the manager 

to permit marketing in particular member states.  ESMA is 

currently seeking comments from industry participants so 

that it can report to the European Commission on the 

possible availability of a passport for non-EU managers 

and it should therefore be expected that there will be 

developments on this front during 2015.  However, the 

political challenges of obtaining agreement across the EU 

on the third-country rules should not be underestimated. 

 

• A number of managers are relying on 'reverse solicitation' 

in order to access certain investors.  This approach should 

always be treated with caution.  Whether reverse 

solicitation is acceptable will be a question of local law, so 

there is no conformity of approach across the EU.  If the 

marketing has not been truly carried out at the initiative of 

the investor, the worst case scenario is that the fund 

manager is giving the investor the ability to argue in the 

future that the investor's investment was null and void, 

and/or opening up the possibility of sanctions from the 

relevant regulator. 

 

Further information on some of the specific regulatory 

developments in the UK in connection with the AIFM Directive is set 

out below in the 'Regulatory' section of this briefing note. 

 

Volcker Rule affecting non-US private funds 

 

In the US, the final regulations implementing the 'Volcker Rule' were 

jointly issued by federal banking agencies, the SEC and the CFTC on 

10 December 2013.  With these final regulations now in place, there 

has been greater clarity over the last 12 months on the impact that 

the Volcker Rule will have on the funds industry in the UK and across 

the EU.  The following points are relevant for non-US private funds. 

 

• The Volcker Rule will reduce the ability of a private fund 

manager to access capital from US banking entities.  

However, the final regulations expressly permit private 

fund investment activity by (i) a fund or fund-of-funds 

sponsored by a banking entity and offered to clients in 

connection with the banking entity's bona fide investment 

advisory activities, and (ii) a private fund investment by 

the banking entity's pension scheme or deferred 

compensation plan. 

 

• Private fund managers should be prepared for increasing 

requests from existing investors that are banking entities 

(including non-US banks that have US subsidiaries or 

branches) to transfer, restructure or redeem their private 

fund interests.  These requests have started appearing in 

the last 6-9 months and are likely to increase up to 21 July 

2015, which is the deadline for banking entities to 

conform their activities with the final regulations.  Private 

fund managers should familiarise themselves with the 

withdrawal, transfer, excuse and other provisions relating 

to changes in law and regulations in the relevant fund's 

constitutional documents (such as the limited partnership 

agreement and applicable side letters). 

 

• The Volcker Rule contains an exemption to permit non-US 

banking entities with a US banking nexus (e.g. a US 

subsidiary or branch) to invest in a non-US private fund.  

However, that non-US private fund must not offer or sell 

interests to US residents.  This may affect how fund are 

structured going forward  Private fund managers that 

anticipate marketing both in the US and to non-US banks 

that have a US banking nexus should consider the rules to 

http://www.bvca.co.uk/Portals/0/library/documents/Standard Industry Documents/Standard form NDA - FINAL.doc
http://www.bvca.co.uk/Portals/0/library/documents/Standard Industry Documents/Standard form NDA - FINAL.doc
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determine the most suitable structure.  For example, it 

may be possible to set up parallel vehicles with one 

marketed in the US and the other marketed more widely. 

 

Charging fees to portfolio companies 

 

Over the years, the level of fees charged by private fund managers 

has been under pressure from investors.  In particular, investors 

have been concerned about private fund managers charging their 

portfolio companies a range of fees for advisory, transaction and 

consulting services.  Now, regulators, especially in the US, are also 

probing this issue and focusing on the possible conflicts of interest 

that arise.  In May 2014, one of the directors of the SEC said that his 

team had identified "violation of law or material weaknesses in 

controls over 50 per cent of the time" when reviewing payments 

from portfolio companies to their private equity owners.  Given this 

increased regulatory spotlight, private fund managers should review 

their practices when charging fees to portfolio companies.   

 

For new funds being raised, private fund managers should consider 

these regulatory pressures as well as investor demands when 

negotiating the level of fees charged to portfolio companies that will 

be retained and how much will be offset against the management 

fee.  As a result, it is increasingly likely that 100% of these fees will 

be offset against the management fee. 

 

Case law update – duties under investment management 

agreements 

 

In December 2014, the High Court handed down its judgment in the 

long running saga of SPL Private Finance (PF1) IC Ltd and others v 

Arch Financial Products LLP and others; SPL Private Finance (PF2) IC 

Ltd and others v Robin Farrell [2014] EWHC 4268 (Comm) (18 

December 2014).  The court found that Arch Financial Products LLP 

(“Arch FP”), an investment manager of the Arch cru fund range (a 

group of cells within a Guernsey incorporated cell company) had 

acted in breach of its fiduciary duty, in breach of contract and 

negligently in relation to the funds. Arch FP’s CEO, Robin Farrell, was 

also found to have acted dishonestly in his assistance to Arch FP in 

relation to an investment made by the funds in student 

accommodation group Club Easy.  The judgment is of interest to 

fund managers as it examined the relationship between an 

investment manager and the funds managed, focusing on three 

aspects: (i) the mandate given by a fund to its manager under the 

terms of the investment management agreement; (ii) a manager’s 

powers and duties; and (iii) a manager’s duty of loyalty. Whilst not 

introducing any departure from current understanding, the 

judgment does provide a useful reminder of how such general 

principles apply to the manager-fund relationship.  

 

US Bad Actor Rules: SEC issues new guidance to clarify what 

constitutes a ‘beneficial owner’ 

 

In January 2014, the Division of Corporate Finance of the U.S. 

Securities and Exchange Commission (the "SEC") issued new 

guidance (in the form of “Frequently Asked Questions”) on the 

interpretation of what constitutes a ‘beneficial owner’ for the 

purposes of Rule 506 of Regulation D of the US Securities Act of 

1933, as amended (the "Securities Act"). 

 

By way of background, pursuant to the mandate set out in the 

Jumpstart Our Business Startups Act, the SEC  adopted changes to 

Rule 506 of Regulation D and Rule 144A, each under the Securities 

Act that disqualify certain 'bad actors' from participating in 

securities  offerings that rely on the Rule 506 safe harbour.  Under 

these changes, certain offering participants (including issuers, 

underwriters, placement agents, directors, executive officers, and 

certain shareholders of the issuer) are prohibited from participating 

in Rule 506 offerings if they have been convicted of or are subject to 

court or administrative sanctions for violations of specified laws 

(including securities fraud). Disqualifying events that occurred prior 

to the effectiveness of the new rules will not count, though such 

events must be disclosed.   An offering will not be able to rely on 

Rule 506 if a 'covered person' has had a 'disqualifying event'. 

‘Covered persons’ include 20% beneficial owners of the issuer.  

 

The guidance confirms that the term 'beneficial owner' in Rule 

506(d)is to be  interpreted the same way as under Exchange Act 

Rule 13d-3, that is any person who, directly or indirectly, through 

any contract, arrangement, understanding, relationship or 

otherwise, under Exchange Act Rule 13d-3 has or shares, or is 

deemed to have or share:  (1) voting power, which includes the 

power to vote, or to direct the voting of, such security; and/or (2) 

investment power, which includes the power to dispose, or to direct 

the disposition of, such security.  Therefore, even large limited 

partners may not be ‘beneficial owners’ if they don’t have the 

power to vote or investment power. 

 

A non-US fund manager that is marketing its fund in the US is likely 

to rely on the private placement options under Regulation D.  

Therefore, non-US fund managers should review any template 

subscription documents to ensure that the renewed guidelines are 

complied with. 

 

LISTED FUNDS 

MiFID II 

 

• The final text adopted by ESMA states that, in effect, all listed 

closed-end funds should be deemed complex and not sold to 

retail investors on an execution only basis.  Unless the 

European Commission does not adopt this, it will harm retail 

distribution of listed closed-end funds. 

 

• Further details on MiFID II are below. 

 

Changes to Listing Rules – controlling shareholders 

 

In May 2014, the Financial Conduct Authority (the "FCA") amended 

the Listing Rules relating to premium listed companies with 

controlling shareholders.  The key changes include: 

 

• The requirement for a legally binding agreement (in practice, 

commonly referred to as a 'relationship agreement') both on 

admission and as a continuing obligation; 

 

• A new dual election procedure for independent directors – 

this must be addressed at the company's next AGM; and 

 

• A dual vote on a cancellation of listing. 

 

Further details are available in our ECM briefing. 

 

Listing Rules consultation: material changes to investment policy 

 

On 5 September 2014, the FCA published Quarterly Consultation 

No.6 containing a number of proposed amendments to the FCA 

Handbook.  Of particular interest to investment companies, the FCA 

is proposing that a circular proposing a material change to the 

investment policy of a closed-ended investment fund will not 

require formal approval.   The UKLA will, however, review the 

proposed changes to the investment policy on a stand-alone basis 

(for a fee of £650).  

 

http://www.fca.org.uk/your-fca/documents/consultation-papers/cp14-18
http://www.fca.org.uk/your-fca/documents/consultation-papers/cp14-18
http://www.fca.org.uk/your-fca/documents/consultation-papers/cp14-18
http://traverssmith.vuturevx.com/edit/site_edit.aspx?intSiteId=1076
http://www.sec.gov/divisions/corpfin/guidance/securitiesactrules-interps.htm
http://www.bailii.org/ew/cases/EWHC/Comm/2014/4268.html
http://www.bailii.org/ew/cases/EWHC/Comm/2014/4268.html
http://www.bailii.org/ew/cases/EWHC/Comm/2014/4268.html
http://www.bailii.org/ew/cases/EWHC/Comm/2014/4268.html
http://www.bailii.org/ew/cases/EWHC/Comm/2014/4268.html
http://www.bailii.org/ew/cases/EWHC/Comm/2014/4268.html
http://www.bailii.org/ew/cases/EWHC/Comm/2014/4268.html
http://www.fca.org.uk/your-fca/documents/consultation-papers/cp14-18
http://www.fca.org.uk/your-fca/documents/consultation-papers/cp14-18
http://www.fca.org.uk/your-fca/documents/consultation-papers/cp14-18
http://traverssmith.vuturevx.com/edit/site_edit.aspx?intSiteId=1076
http://www.sec.gov/divisions/corpfin/guidance/securitiesactrules-interps.htm
http://www.bailii.org/ew/cases/EWHC/Comm/2014/4268.html
http://www.bailii.org/ew/cases/EWHC/Comm/2014/4268.html
http://www.bailii.org/ew/cases/EWHC/Comm/2014/4268.html
http://www.bailii.org/ew/cases/EWHC/Comm/2014/4268.html
http://www.bailii.org/ew/cases/EWHC/Comm/2014/4268.html
http://www.bailii.org/ew/cases/EWHC/Comm/2014/4268.html
http://www.bailii.org/ew/cases/EWHC/Comm/2014/4268.html
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The FCA is also proposing that a material change to an investment 

policy which is proposed solely in connection with the winding-up of 

a fund where such winding-up is in accordance with the fund's 

constitution and submitted for approval at the same time does not 

require UKLA approval. 

 

The consultation has closed but the FCA has not indicated when the 

proposed amendments will become effective. 

 

UKLA – proposed new technical notes – share buybacks and 

investment manager fees 

 

In August 2014, the FCA published Primary Market Bulletin No. 8 

which includes two proposed new UKLA Technical Notes of 

particular interest: 

 

● UKLA/TN/310.1: guidance on the equality on the treatment of 

share buybacks, including novel/complex approaches which achieve 

the same economic effect of share buybacks but which are not a 

share buyback in legal form.  The example given in the draft 

technical note is of a return of value to shareholders involving the 

creation, issue and repurchase of a new class of shares following a 

share consolidation.  Where this method involves the 'stapling' of 

the new security to the existing equity share for a prolonged period, 

the UKLA would question the extent to which the shares remain 

freely transferable in their own right.  The draft guidance states that 

the FCA will examine any such approaches which may offend 

Premium Listing Principle 5 (that all shareholders that are in the 

same position must be treated equally); and 

 

● UKLA/TN/404.1: guidance on whether the issue of a new class of 

shares (rather than further shares of an existing class) by a closed-

ended investment fund, which requires amending an investment 

management agreement (IMA), is classifiable as a related party 

transaction.  The draft guidance states that where the new money 

will be treated on exactly the same basis as existing funds, no 

related transaction party transaction is taking place.  Where, 

however, the IMA is (or could be) to the benefit of the manager, the 

transaction will be classifiable. Similarly, where the entire IMA is 

replaced by one where the management fees are calculated on a 

different basis, the FCA would expect this transaction to be 

classifiable.   

 

Updated UK Code of Corporate Governance 

 

The Financial Reporting Council ("FRC") has published a new version 

of the UK Corporate Governance Code, which is effective for 

accounting periods beginning on or after 1 October 2014.  It applies 

to all UK investment companies with a premium listing, irrespective 

of domicile.  The new provisions which are of most interest to 

investment companies are: 

 

• Risk management and internal; control:  these provisions have 

been strengthened.  There is now a new obligation for a board 

to monitor the company's risk management and internal 

control systems.  The board's report on its annual review of 

the effectiveness of the company's risk management and 

internal control systems should be made in the annual report.  

The directors should also explain in its annual report how they 

have assessed the prospects of the company; 

 

• Going concern:  a new requirement for a board to include in 

the annual and half-yearly statements a statement as to 

whether they consider it appropriate to adopt the going 

concern basis of accounting; 

 

• Results of general meetings:  where a significant proportion of 

votes have been cast against a resolution at any general 

meeting, the board should explain what actions it intends to 

take to understand the reasons behind the vote.  No guidance 

on what a 'significant proportion' is has been included. 

 

The FRC has also published Guidance on Risk management, internal 

control and related financial and business reporting.  The 

Association of Investment Companies ("AIC") has published a note 

on the guidance for its members and will be updating the AIC Code 

of Corporate Governance and Guide in due course. 

 

Removal of requirement to prepare IMS 

 

As from 7 November 2014, companies are no longer required to 

publish interim management statements (IMS).  Until full 

implementation of the EU Transparency Directive Amending 

Directive (TDAD), on a pan-European basis in November 2015, the 

change will only affect issuers of shares on a regulated market 

where the UK acts as home member state and the FCA's Disclosure 

Rules and Transparency Rules apply.  Companies may continue to 

publish IMSs (or quarterly financial reports) on a voluntary basis. 

 

Moving settlement from T+3 to T+2 

 

The shortening of the standard settlement cycle for UK (and Irish) 

capital markets from T+3 to T+2 took effect from 6 October 2014.  In 

September 2014, The London Stock Exchange published a revised 

dividend procedure timetable for 2014/15.  With effect from 6 

October 2014, the ex-dividend date changed from Wednesdays to 

Thursdays to reflect the shortening of the cycle.  Record dates 

continue to be on Fridays. 

 

FRC guidance on strategic reports 

 

In June, the Financial Reporting Council published its final guidance 

on the strategic report, which replaced the business review for 

financial years beginning on or after 1 October 2013.  This non-

mandatory guidance is aimed at Official List companies but 

represents best practice for all companies required to prepare a 

strategic report. 

 

ELTIF Regulation 

 

This regulation, which aims to create an EU framework for retail 

investment in European Long Term Investment Funds ("ELTIFs") 

continues its journey through the EU legislative process.  The latest 

text of the ELTIF Regulation is here. 

 

The UK Government has expressed concern about the requirement 

for retail investors to commit to a minimum investment of 

EUR10,000. It argues that this requirement undermines the original 

policy intention and could severely restrict uptake. 

 

REGULATORY 

 

UK Alternative Investment Fund Managers Order 2014 

 

In June 2014, the Alternative Investment Fund Managers Order 2014 

(the "Order") entered into force, making a number of important 

http://register.consilium.europa.eu/doc/srv?l=EN&f=ST 11105 2014 ADD 1
http://register.consilium.europa.eu/doc/srv?l=EN&f=ST 11105 2014 INIT
http://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&sqi=2&ved=0CC4QFjAA&url=http://www.londonstockexchange.com/companies-and-advisors/main-market/advisors/dividendproceduretimetable2015.pdf&ei=LNS3VLv-OMHUaoCEgeAB&usg=AFQjCNGX_-tDkT10OCF6cN6M-x-1fxuxUQ
http://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&sqi=2&ved=0CC4QFjAA&url=http://www.londonstockexchange.com/companies-and-advisors/main-market/advisors/dividendproceduretimetable2015.pdf&ei=LNS3VLv-OMHUaoCEgeAB&usg=AFQjCNGX_-tDkT10OCF6cN6M-x-1fxuxUQ
http://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&sqi=2&ved=0CC4QFjAA&url=http://www.londonstockexchange.com/companies-and-advisors/main-market/advisors/dividendproceduretimetable2015.pdf&ei=LNS3VLv-OMHUaoCEgeAB&usg=AFQjCNGX_-tDkT10OCF6cN6M-x-1fxuxUQ
http://www.fca.org.uk/your-fca/documents/technical-note-404-1
http://www.fca.org.uk/your-fca/documents/technical-note-310-1
http://www.fca.org.uk/your-fca/documents/primary-market-bulletin-8
http://register.consilium.europa.eu/doc/srv?l=EN&f=ST 11105 2014 ADD 1
http://register.consilium.europa.eu/doc/srv?l=EN&f=ST 11105 2014 INIT
http://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&sqi=2&ved=0CC4QFjAA&url=http://www.londonstockexchange.com/companies-and-advisors/main-market/advisors/dividendproceduretimetable2015.pdf&ei=LNS3VLv-OMHUaoCEgeAB&usg=AFQjCNGX_-tDkT10OCF6cN6M-x-1fxuxUQ
http://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&sqi=2&ved=0CC4QFjAA&url=http://www.londonstockexchange.com/companies-and-advisors/main-market/advisors/dividendproceduretimetable2015.pdf&ei=LNS3VLv-OMHUaoCEgeAB&usg=AFQjCNGX_-tDkT10OCF6cN6M-x-1fxuxUQ
http://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&sqi=2&ved=0CC4QFjAA&url=http://www.londonstockexchange.com/companies-and-advisors/main-market/advisors/dividendproceduretimetable2015.pdf&ei=LNS3VLv-OMHUaoCEgeAB&usg=AFQjCNGX_-tDkT10OCF6cN6M-x-1fxuxUQ
http://www.fca.org.uk/your-fca/documents/technical-note-404-1
http://www.fca.org.uk/your-fca/documents/technical-note-310-1
http://www.fca.org.uk/your-fca/documents/primary-market-bulletin-8
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amendments to the UK AIFM Regulations 2013, which have 

implemented the AIFM Directive in the UK.  

 

In addition to extending certain transitional arrangements in 

relation to firms which had submitted an application for 

authorisation as an AIFM before 22 July 2014 but whose applications 

had not been determined by that date, the Order also makes 

important amendments in relation to how the UK regulated 

activities regime operates for "grandfathered" AIFs. 

 

In summary, these amendments clarify that the exemption in Article 

72AA of the Regulated Activities Order ("RAO") (which provides that 

an authorised UK AIFM is deemed not to be carrying on any 

regulated activities other than that of managing an AIF when it is 

carrying out its AIF management activities) does not apply to AIFMs 

when they are managing grandfathered AIFs. 

 

As a result, an AIFM managing such AIFs now requires Part 4A 

permission for any regulated activities that it carries on in 

connection with those AIFs (including operating a collective 

investment scheme under Article 51ZE RAO).  However, if the firm 

previously had any permissions which related to the management of 

the grandfathered AIF(s) that were removed as a result of its 

application to become authorised as an AIFM, it is deemed to have 

retained those permissions.  This reflects the fact that the initial FCA 

variation of permission documents for AIFMs did not permit 

applicants to apply to retain all of the necessary permissions that 

might be required in this context. Any permission relating to the 

previous activity of operating a collective investment scheme under 

the old Article 51 RAO is deemed to have been a permission to carry 

out the new Article 51ZE activity, as Article 51 has now been 

deleted. 

 

The result of the amendments to the regime for grandfathered AIFs 

is that when managing such AIFs, AIFMs must essentially comply 

with the previous non-AIFMD derived rules to which they were 

subject prior to their authorisation as an AIFM.  Such firms should 

ensure that their policies and procedures have been updated to 

distinguish clearly between the relevant rules applying to in-scope 

AIFs and those applying to grandfathered AIFs. 

 

Overhaul of the FCA's Client Asset Rules ("CASS") 

 

Also in June 2014, the FCA published its policy statement and final 

rules (PS 14/9) overhauling its CASS sourcebook, which regulates 

how firms safeguard client assets and hold or control client money.   

The relevant amendments are being introduced in stages on three 

different dates.  Two of these (1 July 2014 and 1 December 2014) 

have already passed; the remaining changes will take effect on 1 

June 2015.  While limited transitional reliefs are available for certain 

rule changes, the new rules are likely to require firms to make 

important changes to their terms and conditions of business, their 

policies and procedures and the practical way that they do business.  

Firms that are subject to CASS should therefore already have begun 

to review their existing arrangements in order to implement the 

new requirements. 

 

We published a client briefing in October 2014 explaining the 

changes that were introduced on 1 July and 1 December 2014, 

which is available here. 

 

Separately, the FCA issued a quarterly consultation paper in 

September 2014 (CP 14/18) which includes proposed amendments 

to clarify the application of the custody rules in CASS to small 

authorised UK AIFMs.  If these changes are adopted (which is highly 

likely), small authorised UK AIFMs will become subject to CASS when 

they are safeguarding investments in connection with their AIF 

management activities.  However, such firms should note that even 

if they may not technically be subject to the CASS custody rules at 

the present time when carrying out those activities, they are in any 

case still subject to a general obligation under Principle 10 of the 

FCA's Principles for Businesses to ensure adequate protection for 

any client assets for which they are responsible. 

 

Revised FCA dealing commission rules 

 

In May 2014, the FCA published a policy statement (PS 14/7) 

containing a number of changes to the rules governing the use of 

dealing commission that are contained in its Conduct of Business 

("COBS") sourcebook. 

 

The FCA was keen to emphasise in its feedback that the exemption 

that permits investment managers to use dealing commission to pay 

for goods or services is deliberately narrow and must always be 

interpreted in light of the requirement for a firm to act in the best 

interests of its clients.  As a result, when a firm is assessing whether 

a particular arrangement is compatible with the rules, it should 

always consider the general purpose of the restriction, rather than 

just assessing compliance with the strict black letter wording. 

 

We published a client briefing in May 2014 explaining the revised 

rules and their implications for firms, which is available here.  

 

Implementation of the European Market Infrastructure Regulation 

("EMIR") 

 

There have been a number of EMIR-related developments during 

2014. 

 

Since 12 February 2014, all counterparties (other than natural 

persons) to derivatives contracts (whether such contracts are 

exchange-traded or concluded on an over-the-counter basis) in the 

EEA have been required to report the details of those contracts to a 

trade repository no later than the working day following the 

conclusion, modification or termination of the relevant contract.  In 

the investment fund context, is important to note that it is the 

counterparty to the relevant trade that is subject to the reporting 

obligation; typically, this will be the fund itself, rather than the 

manager.  However, the manager may nonetheless assume the 

obligation to report on the fund's behalf.  In many cases, the fund 

manager may choose to delegate the reporting obligation to the 

counterparty to the relevant trade – this is often the case, for 

example, where that counterparty is large investment bank.  Fund 

managers using derivatives should ensure that they have updated 

their policies and procedures to reflect the EMIR reporting 

requirement and have made suitable arrangements for filing reports 

(or have included provisions in their derivatives contracts delegating 

responsibility for reporting to the counterparty). 

 

In addition, new regulatory technical standards ("RTS") relating to 

derivatives contracts having "direct, substantial and foreseeable 

effect" in the EEA came into effect on 10 October 2014.  The 

Regulation also specifies that arrangements between non-EEA 

counterparties whose primary purpose is to defeat the object, spirit 

and purpose of EMIR should be deemed to have been designed to 

circumvent it and should therefore be caught.  These standards 

explain when derivatives contracts which are entered into between 

two non-EEA counterparties may fall within scope of the EMIR 

regime.  Non-EEA managers of non-EEA funds should have regard to 

these provisions when concluding derivatives contracts to ensure 

that they understand whether they are subject to the EMIR rules. 

 

On 1 October 2014, the European Securities and Markets Authority 

("ESMA") submitted draft RTS to the European Commission relating 

http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0285&rid=2
http://www.traverssmith.com/media/1421527/dealing_commission_flyer.pdf
http://www.fca.org.uk/your-fca/documents/policy-statements/ps14-07
http://www.fca.org.uk/your-fca/documents/consultation-papers/cp14-18
http://www.traverssmith.com/media/1439199/cass_recast_in_time_for_christmas.pdf
http://www.fca.org.uk/your-fca/documents/policy-statements/ps14-09
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0285&rid=2
http://www.traverssmith.com/media/1421527/dealing_commission_flyer.pdf
http://www.fca.org.uk/your-fca/documents/policy-statements/ps14-07
http://www.fca.org.uk/your-fca/documents/consultation-papers/cp14-18
http://www.traverssmith.com/media/1439199/cass_recast_in_time_for_christmas.pdf
http://www.fca.org.uk/your-fca/documents/policy-statements/ps14-09
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to the introduction of mandatory central clearing of certain 

standardised OTC interest rate derivatives. (Draft RTS in relation to 

other classes of OTC derivative will follow.) On 18 December 2014, 

the Commission confirmed in a letter that it intends to adopt 

ESMA's proposed RTS in relation to interest rate derivatives, subject 

to certain amendments. On the basis of the Commission's response 

and the time required to publish final binding RTS, it is anticipated 

that phased introduction of the clearing obligation will not apply 

before September 2015 at the earliest for clearing firms; for most 

other categories of firms, the commencement date will be at some 

point during 2016. 

 

ESMA also published an updated version of its EMIR Q&A document 

in October 2014.  The document includes guidance on 

interpretations of various provisions of EMIR and the obligations 

that may apply to firms. 

 

MiFID II Level 1 texts finalised  

 

After protracted European negotiations, the final texts of the MiFID 

II Directive and MiFIR were published in the EU's Official Journal on 

12 June 2014.  Subject to certain limited exceptions, these revised 

rules must have been implemented across the EU by 3 January 2017. 

 

Although these texts provide the basic architecture of the revised 

MiFID regime, there is considerable detail still to come in the form 

of Level 2 measures which will be drafted by ESMA and approved by 

the European Commission.  Until these Level 2 measures are 

published, it is difficult to assess the precise impact of the full MiFID 

II package, although broad developments and themes can be 

ascertained from the Level 1 texts.  ESMA published its initial 

consultation paper and discussion paper relating to certain of the 

Level 2 measures on 22 May 2014. On 19 December 2014, ESMA 

subsequently published final technical advice in relation to that 

consultation paper and a further consultation paper with draft 

technical standards containing more concrete proposals in 

connection with the issues contained in the original discussion 

paper. 

 

While AIFMs and UCITS managers are not themselves within the 

scope of the MiFID regime (except when providing any additional 

permitted "top-up" MiFID services), the revised rules may 

nonetheless affect other firms within their groups, such as 

adviser/arrangers and placement agents or fund distributors. 

 

Key measures being introduced by MiFID II that may be relevant to 

fund management groups include: 

 

• new rules on inducements which will introduce a ban on all 

fees, commissions and monetary and non-monetary benefits 

from third parties, except for "minor non-monetary benefits".  

ESMA's December 2014 final technical advice indicates that 

this is likely to have a significant impact on the types of 

benefits managers routinely receive (including investment 

research); 

 

• new rules governing which instruments may be classified as 

"non-complex" and therefore may be sold to retail investors 

on an execution-only basis without a requirement for an 

appropriateness assessment.  ESMA's December 2014 final 

technical advice confirms ESMA's view that all units in non-

UCITS collective investment undertakings should automatically 

be considered complex and therefore that, if the European 

Commission adopts ESMA's advice, no units in such funds will 

be able to be sold to retail investors on an execution-only basis 

under the MiFID II regime; 

 

• new standardised disclosure requirements for costs and 

charges to facilitate easier comparison between firms; 

 

• amendments to the client classification regime which will 

result in local government pension funds becoming retail 

clients for MiFID and AIFMD purposes (as the MiFID definition 

of a professional client is also used for the purposes  of the 

AIFMD regime); 

 

• expanded recording requirements for telephone calls and 

other electronic communications; 

 

• enhanced information and disclosure requirements relating to 

investment products; 

 

• enhanced remuneration requirements to reduce the risk that 

firms' staff act in a manner contrary to their clients' best 

interests; and 

 

• new requirements for third country investment firms 

operating within the EU. 

 

The MiFID II Directive also amends the AIFMD so that from 3 July 

2015, Member States will be required to allow AIFMs who have 

permission to perform the additional MiFID services under Article 

6(4) AIFMD to passport those services into their jurisdictions.  Some 

jurisdictions (such as the UK) already permit such passporting, but 

certain other Member States have adopted divergent views on the 

issue.  Until that date, the existing measures in Member States' legal 

systems may still prevent passporting on this basis, although ESMA 

has recommended that passporting applications should be accepted 

even before 3 July 2015 on the basis of the principle of sincere 

cooperation in the European treaties. 

 

MiFID II will also introduce a trading obligation in respect of certain 

OTC derivatives that are subject to the clearing obligation under 

EMIR. 

 

Although the revised MiFID regime will not take effect until 2017, 

the FCA has already made clear that firms should begin their initial 

implementation planning now. 

 

EuVECA and EuSEF Regulations 

 

The European Venture Capital Funds Regulation ("EuVECA 
Regulation") and the European Social Entrepreneurship Funds 

Regulation ("EuSEF Regulation") both came into effect on 22 July 

2013. 

 

The EuSEF Regulation is designed to encourage the financing of 

social businesses within the EU (i.e. businesses whose primary aims 

are to achieve social goals, rather than to generate profits for their 

owners). 

 

The EuVECA Regulation is designed to support venture capital 

activity by encouraging easier cross-border fundraising which will 

eventually be invested in the real economy. 

 

Both EuSEF and EuVECA managers benefit from a marketing 

passport provided that they register with an EU competent authority 

and meet the conditions set out in the relevant Regulations. 

http://www.esma.europa.eu/system/files/2014-548_discussion_paper_mifid-mifir.pdf
http://www.esma.europa.eu/system/files/2014-549_-_consultation_paper_mifid_ii_-_mifir.pdf
http://www.esma.europa.eu/system/files/2014-1300_qa_xi_on_emir_implementation_october_2014.pdf
http://www.esma.europa.eu/system/files/2014-1300_qa_xi_on_emir_implementation_october_2014.pdf
http://www.esma.europa.eu/system/files/2014-1300_qa_xi_on_emir_implementation_october_2014.pdf
http://www.esma.europa.eu/system/files/2014-548_discussion_paper_mifid-mifir.pdf
http://www.esma.europa.eu/system/files/2014-549_-_consultation_paper_mifid_ii_-_mifir.pdf
http://www.esma.europa.eu/system/files/2014-1300_qa_xi_on_emir_implementation_october_2014.pdf
http://www.esma.europa.eu/system/files/2014-1300_qa_xi_on_emir_implementation_october_2014.pdf
http://www.esma.europa.eu/system/files/2014-1300_qa_xi_on_emir_implementation_october_2014.pdf
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Although the EuVECA Regulation and EuSEF Regulation are already 

applicable in EU Member States, they each contain provisions 

requiring ESMA / the European Commission to provide further 

clarification on certain issues such as conflicts of interest, 

information requirements and the definition of "qualified portfolio 

undertakings" in which EuSEFs may invest. ESMA published a 

consultation paper (ESMA/2014/1182) on 26 September 2014 

setting out its proposals in this regard. The consultation closed on10 

December 2014. Firms that are considering establishing EuSEFs or 

EuVECAs will find these proposals of interest, since they are likely to 

have a direct impact on the operational requirements for such firms 

and, in the case of EuSEFs, the scope of investments that they may 

make. 

 

In addition, on 11 November 2014, ESMA published a short Q&A 

document providing additional guidance on the application of the 

EuSEF and EuVECA Regulations, which may assist firms in 

interpreting the registration requirements and the operation of the 

passporting regime. 

 

Other regulatory developments in 2014 

 

As with previous years, 2014 proved to be another busy period in 

the sphere of financial regulation.  Aside from the issues discussed 

above, the following developments may also be of interest to fund 

managers: 

 

• Guidance on AIFM Remuneration Code: In January 2014, the 

FCA published its final guidance on the application of 

proportionality principles to the remuneration of staff 

employed by full-scope UK AIFMs.   Such firms should ensure 

that they have had regard to this guidance when drafting any 

remuneration policies and when implementing remuneration 

arrangements. 

 

• FCA Thematic Review on Best Execution: In July 2014, the FCA 

published its thematic review on best execution and payment 

for order flow.  The review includes important observations 

about persistent failures occurring within firms and is a serious 

warning from the FCA that enforcement action may follow if 

firms continue to fall below the necessary standards.  Broadly 

speaking, in the fund management context, the review is likely 

to be relevant to UCITS managers, small authorised UK AIFMs 

of authorised AIFs and managers of other non-AIF authorised 

funds or unauthorised funds with retail investors, all of whom 

are ordinarily subject to the best execution obligations in 

COBS.  We published a client briefing in August 2014 

explaining the key findings in the review.  

 

• AIFM Annex IV Regulatory Reporting: The FCA published a 

number of documents in September and October 2014 giving 

further guidance on how AIFMs which are required to report 

periodically to the FCA in accordance with Annex IV of the 

AIFMD Level 2 Regulation should comply with their 

obligations.  This includes separate guidance for UK AIFMs 

(whether full-scope, small authorised or small registered 

AIFMs) and for non-EEA AIFMs marketing under the UK 

national private placement regime.  In addition, a general 

reporting Q&A document has also been published. 

 

• ESMA Q&A on the application of the AIFMD: Throughout 

2014, ESMA has published various updated versions of its 

AIFMD Q&A document, which provides useful guidance on a 

number of concepts under the AIFMD.  The latest version was 

published in November 2014 and is available here.  This covers 

a range of topics such as remuneration, regulatory reporting. 

TAX 

  

2014 – A Review 

 
Whilst 2013 saw the launch of HM Treasury's strategy to improve 

the UK's competitiveness as a destination for investment funds, 

2014 saw the introduction of a number of measures which have 

caused headaches for many fund managers. These included the 

salaried member rules, the mixed member partnership rules and UK 

FATCA. 2014 was also the first year in which the new accounting 

rules for limited partnerships could apply. 

 

Salaried Member Rules 

 
LLPs are the vehicle of choice for many fund managers so the 

salaried member rules (which re-characterise some LLP members as 

employees with PAYE and employer NICs being due) had a wide-

reaching impact. Fund managers had to review their LLP 

arrangements to understand whether their members had either (i) 

significant influence over the LLP; (ii) a sufficiently variable profit 

share; or (iii) a large-enough capital contribution. One (fairly last 

minute) clarification from HMRC meant that UK fund advisers paid 

on a cost-plus basis could never satisfy test (ii) – the tax authorities 

felt that cost-plus arrangements were, by their nature, insufficiently 

variable. The changes were discussed in detail in our client briefing 

at the time which can be found here.  

 
Mixed Member Partnership Rules 

 

At the same time as the salaried member changes (but perhaps 

attracting less attention) HMRC also introduced rules to deter mixed 

member partnerships. HMRC dislikes arrangements which involve 

individuals being partners in their own right and holding an indirect 

interest in the same partnership through another vehicle such as a 

company. The targeted tax 'mischief' was the ability to defer tax on 

partnership profits by subjecting them to the lower corporation tax 

rates rather than the higher individual rates of income tax. Provided 

certain conditions are met, the effect of the rules is to re-allocate 

(for tax purposes only) some or all of the company member's profit 

share to be taxed in the hands of the individual members.  

FATCA 

 
The introduction of FATCA (Foreign Account Tax Compliance Act) 

reporting has resulted in a greatly increased workload for 

investment professionals over the past year. The obligation to 

review investor accounts and report information on certain 

investors to HMRC has, when coupled with the preparation and 

registration process, resulted in many hours being spent to comply 

with the rules. The first FATCA returns are due to be filed with 

HMRC by 31 May 2015.  

 

Accounting Rules for UK Limited Partnerships 

 

New accounting and disclosure rules for UK limited partnerships 

came into force in 2014, bringing the rules closer to the accounting 

requirements which apply to limited companies. Under the 

amended rules, a UK limited partnership is required to draw up UK 

GAAP compliant accounts and file them at Companies House if the 

partnership's general partner is either (i) a limited company, (ii) an 

unlimited company or (iii) a Scottish limited partnership whose 

general partner is a limited company. 

 

SDRT and AIM Shares 

 

One piece of good news was the abolition of stamp duty and stamp 

duty reserve tax on the transactions in securities admitted to trading 

http://sites.traverssmith.vuturevx.com/19/937/december-2013/partnership-changes--further-announcements.asp
http://www.esma.europa.eu/system/files/2014-esma-1357_qa_aifmd.pdf
http://www.fca.org.uk/your-fca/documents/q-a-reporting-annex-iv-transparency-information-to-the-fca
http://www.fca.org.uk/your-fca/documents/reporting-annex-iv-transparency-information-above
http://www.fca.org.uk/your-fca/documents/reporting-annex-iv-transparency-full-scope-
http://www.traverssmith.com/media/1432906/best_execution_-_fca_findings_-_web.pdf
http://www.fca.org.uk/your-fca/documents/thematic-reviews/tr14-13
http://www.fca.org.uk/your-fca/documents/finalised-guidance/fg14-02
http://www.esma.europa.eu/system/files/2014-esma-1354_qa_eusef-euveca.pdf
http://www.esma.europa.eu/system/files/2014-esma-1354_qa_eusef-euveca.pdf
http://www.esma.europa.eu/system/files/2014-esma-1354_qa_eusef-euveca.pdf
http://www.esma.europa.eu/system/files/2014-1182.pdf
http://sites.traverssmith.vuturevx.com/19/937/december-2013/partnership-changes--further-announcements.asp
http://www.esma.europa.eu/system/files/2014-esma-1357_qa_aifmd.pdf
http://www.fca.org.uk/your-fca/documents/q-a-reporting-annex-iv-transparency-information-to-the-fca
http://www.fca.org.uk/your-fca/documents/reporting-annex-iv-transparency-information-above
http://www.fca.org.uk/your-fca/documents/reporting-annex-iv-transparency-full-scope-
http://www.traverssmith.com/media/1432906/best_execution_-_fca_findings_-_web.pdf
http://www.fca.org.uk/your-fca/documents/thematic-reviews/tr14-13
http://www.fca.org.uk/your-fca/documents/finalised-guidance/fg14-02
http://www.esma.europa.eu/system/files/2014-esma-1354_qa_eusef-euveca.pdf
http://www.esma.europa.eu/system/files/2014-esma-1354_qa_eusef-euveca.pdf
http://www.esma.europa.eu/system/files/2014-esma-1354_qa_eusef-euveca.pdf
http://www.esma.europa.eu/system/files/2014-1182.pdf
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on the UK's Alternative Investment Market, provided that they are 

not also listed on a recognised stock exchange. 

 

UK Management of Offshore Funds 

 
A helpful change was made to enable managers of non-UK 

corporate funds to take advantage of the EU management passport 

under AIFMD without endangering the fund's non-UK resident tax 

status. Changes introduced in 2014 mean that offshore investment 

funds which have a UK based manager that is either (i) an 

authorised investment fund manager (AIFM) authorised by the FCA, 

or (ii) a branch of an AIFM authorised in another member state, will 

not be treated as UK resident notwithstanding the fact that central 

management and control of the fund vehicle takes place in the UK. 

 
Things to Look Out for in 2015 

 
Disguised Management Fee Payments 

 
April 2015 will see the introduction of new rules which will tax what 

HMRC describes as "disguised management fees" as trading profit 

(income tax at 45% for highest rate taxpayers) and not as 

investment income/gains. The rules include safe-harbours for 

carried interest and co-investment returns, but these are - at the 

time of writing - narrowly drafted. Click here for more information 

on this important development. 

 

CRS 

 
The OECD proposed Common Reporting Standard (CRS) – a "global 

FATCA" - will continue the trend of increased reporting obligations 

for funds and fund managers. Fifty-two countries have signed-up to 

implement CRS including every EU state so UK fund managers will 

have to carry out due diligence to identify investors in all of these 

jurisdictions and report the findings to HMRC.  The first report will 

be due in 31 May 2017 to cover the position in 2016.  Unfortunately, 

a few elements of the required due diligence differ from FATCA's 

requirements so some funds may have to go back to their investors 

once again to ask for further information. 

 
"Diverted Profits Tax" 

 
The headlines following the 2014 Autumn Statement centred on the 

much trailed "diverted profits tax" or "Google Tax". This attacks two 

types of perceived mischief – activities being carried out in the UK 

by a non-UK company which are designed to fall just short of 

constituting a UK taxable presence and "overpayment" for services 

or goods supplied into the UK. Where a company is caught by the 

new rules, the rate of tax is 25% and not the current corporation tax 

rate of 20%. These rules are immensely complex with 50 new pages 

of legislation and it is not yet clear how they interact with the UK's 

obligations under its double-tax treaty network. 

 
BEPS 

 
The OECD "base erosion and profit shifting" project (BEPS) gathers 

momentum with a number of proposals out for consultation at the 

time of writing.  Key areas of focus for investment fund managers 

include access to tax treaties for funds and their investors, the 

taxation of hybrid instruments and the potential widening of the 

definition of permanent establishment.  The OECD has 

acknowledged that the application of BEPS to investment funds will 

be complicated and Travers Smith's investment funds tax team 

intends to run training sessions for fund managers later in the year. 

Watch this space… 

GENERAL UPDATES 

 

Supreme Court determines that members of limited liability 

partnerships are 'workers' 

 

As noted above, the LLP is the vehicle of choice for many fund 

managers. In May 2014, the Supreme Court gave its decision in 

Clyde & Co LLP and another v Bates van Winkelhof.  The court 

determined that members of LLPs are workers for the purposes of 

the Employment Rights Act 1996,  The decision means that LLP 

members now benefit from the statutory rights and protections 

afforded to workers, including whistle-blower protections, 

entitlement to rest breaks, paid annual leave and protection from 

being treated less favourably on account of working part-time. 

 

Proposed changes under the Small Business, Enterprise and 

Employment Bill 

 

In November 2014, the Government published a revised version of 

the Small Business, Enterprise and Employment Bill.  The 

Bill contains a number of potentially significant measures including: 

• extending the general Companies Act duties of directors to 

apply to shadow directors, to the extent that they are 

'capable' of applying; 

• the abolition of bearer shares; 

• a prohibition on the use of corporate directors, with limited 

exceptions; 

• changes to the company directors' disqualification regime to 

allow a director's misconduct overseas to be taken into 

account and to require directors to compensate those who 

have suffered identifiable loss from their misconduct; and 

• proposals to simplify and streamline Companies House filing 

obligations. 

 

PSC Register 

 

When a company is first registered, it will be required to make a 

'statement of initial significant control' with its application, and 

thereafter will be required to keep it up to date in line with the new 

annual return obligations.  Where interests in a company are held 

through a limited partnership fund structure the application of the 

various conditions to determine whether a person has 'significant 

interest or control' is complex and fact-specific. In its response to 

BIS's October 2014 discussion paper on the PSC Register (available 
here), the BVCA has requested that any non-statutory guidance 

includes illustrative examples of holdings through common fund 

structures to help individuals and companies to determine whether 

they fall within the definition of a PSC. 

 

Shadow directors  

 

The Government is proposing to apply the full spectrum of 

Companies Act directors' duties to shadow directors "where and to 

the extent that they are capable of so applying".  Private equity 

investors are already mindful of the risks of being deemed a shadow 

director, particularly in distressed situations. The extension of the 

duties of shadow directors mean that these risks may need to be 

more carefully managed. 

  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/367578/bis-14-1145-the-register-of-people-with-significant-control-psc-register-register-final-1.pdf
http://www.publications.parliament.uk/pa/bills/lbill/2014-2015/0057/15057.pdf
http://sites.traverssmith.vuturevx.com/email_handler.aspx?sid=ffe648c9-4c27-42fd-9b83-7d2791b4254c&redirect=http://sites.traverssmith.vuturevx.com/19/1410/landing-pages/investment-funds---finance-bill-2015-flyer.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/367578/bis-14-1145-the-register-of-people-with-significant-control-psc-register-register-final-1.pdf
http://www.publications.parliament.uk/pa/bills/lbill/2014-2015/0057/15057.pdf
http://sites.traverssmith.vuturevx.com/email_handler.aspx?sid=ffe648c9-4c27-42fd-9b83-7d2791b4254c&redirect=http://sites.traverssmith.vuturevx.com/19/1410/landing-pages/investment-funds---finance-bill-2015-flyer.pdf
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Corporate directors 

 

The Small Business, Enterprise and Employment Bill will also outlaw 

corporate directors so that all directors will have to be natural 

persons.  In November 2014 BIS launched a consultation (available 

here) on the list of exceptions which includes a proposed 

exemptions for LLPs.  BIS originally planned to treat corporate 

members of an LLP as if they were directors of a company, so that 

the prohibition on corporate directors would be extended to 

corporate members of an LLP. This would have been extremely 

disruptive for fund management LLPs in private equity and 

elsewhere where corporate members of LLPs are widely used. The 

BVCA has been lobbying strongly against this proposal, so the 

proposed exemption for LLPs will be welcome news. 

 

Full details of the proposals are contained in our Private Equity 

Annual Update which is available here. 

 

The Energy Savings Opportunity Scheme (ESOS) Regulations 2014 

 

In July 2014, the ESOS Regulations came into force.  ESOS is a new 

UK scheme that requires 'large' UK undertakings and their corporate 

groups to carry out mandatory energy assessments and report 

compliance to the Environment Agency every 4 years (starting from 

5 December 2015). 

 

ESOS will apply to any 'large undertaking', which includes a 

company, trust or a partnership that carries on a trade or business 

as at the 'Qualification date' (31 December 2014 for phase 1) and 

any corporate group where at least one member of the UK group 

meets the ESOS definition of a 'large undertaking'. 

 

A 'large undertaking' is a single entity that either employs at least 

250 people or has an annual turnover in excess of Eur 50 m and 

annual balance sheet in excess of Eur 43 m. 

 

As under the CRC Energy Efficiency Scheme, the extent of the wider 

participant group will be determined using relevant Companies Act 

2006 tests.  This, again, will provide a particular challenge for private 

equity and other complex structures. 

 

Of note, the government estimates approximately 10,000 

undertakings will be caught by the first phase of ESOS, compared to 

approximately 3,000 for phase 1 of CRC. However, initial feedback 

we have received from clients indicates that many more 

undertakings than anticipated (particularly equity funds) may be 

caught by the qualification criteria – even where they have zero 

energy use. 

 

For information on which organisations will be caught by ESOS and 

the steps that should be taken to comply, please click here for more 

details. 

 

Travers Smith LLP 

January 2015 

http://www.traverssmith.com/media/1441455/introducing_esos_a_corporate_reporting_burden_or_cost_saving_opportunity__november_2014.pdf
http://sites.traverssmith.vuturevx.com/11/1427/january-2015/private-equity-legal-update---annual-review-2014.asp
https://www.gov.uk/government/consultations/corporate-directors-exceptions-to-prohibition
http://www.traverssmith.com/media/1441455/introducing_esos_a_corporate_reporting_burden_or_cost_saving_opportunity__november_2014.pdf
http://sites.traverssmith.vuturevx.com/11/1427/january-2015/private-equity-legal-update---annual-review-2014.asp
https://www.gov.uk/government/consultations/corporate-directors-exceptions-to-prohibition
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