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Welcome to the monthly finance bulletin from our finance and 
restructuring group. This issue contains our usual overview of some 
recent market developments and trends in the finance sector, including a 
spotlight on US Sanctions, OFAC Undertakings and EU Conflict. Please 
get in touch if it raises any issues that you would like to discuss. 

Matthew Ayre, Head of Finance 

  

Spotlight on… US Sanctions, OFAC 
Undertakings and EU Conflict 

The response of the EU and the US to Russia's 
annexation of the Crimea in March 2014, has 
intensified recently following developments in 
the Ukraine, resulting in EU and US sanctions 
targeting both Russian institutions and 
individuals. EU trade with Russia dwarfs US-
Russian trade and the impact on Germany's 
economy in particular has resulted in a not 
entirely co-ordinated response, although there 
is clearly a common purpose with respect to 
the recent Russian sanctions. The US list of 
countries in which there are import, fiscal and 
investment embargos is dynamic and growing. 
In previous decades, Cuba was the main target 
with Iran and Libya. In 2009, Sudan and Burma 
joined the list and, more recently, Syria, N. 
Korea and Russia. In addition to country-wide 
sanctions, the US Office of Foreign Asset 
Control (OFAC) has several thousand 
individuals on its list of specifically designated 
individuals and the US sanctions regime is 
anchored to a strict liability approach whose 
jurisdiction extends to foreign companies with a 
branch or other presence in the US. In 
December 2012 HSBC was fined US$1.9bn 
and Standard Chartered fined US$327m; and 
in July 2014, BNP Paribas was fined 
US$8.97bn, for breach of sanctions. 

The EU blocking regulation (Counsel 
Regulation (EC) No.2271/96) was intended to 
counteract the effects of the extra-territorial 
application of specified US laws by making it 
illegal to comply with those laws relating to the 
embargo of Cuban products and sanctions 
against Iran and Libya. An important 
qualification applies under the Regulation 
where non-compliance with the prescribed US 
sanctions "would seriously damage the 
interests of the persons involved". This may 
explain the impotence of the EU Regulation 
and that of parallel UK legislation, under which 
there has not been a single prosecution. OFAC 
undertakings and representations clauses in 
loan agreements which inter alia, restrict loans 
applied for the benefit of any Restricted Party 
or would result in a sanctions breach are 
becoming more prevalent and have potentially 
enormous implications for due diligence 
responsibilities given the scope of Restricted 
Parties and sanctions lists. If included without 
qualification (e.g. by reference to performance 
or compliance being conditional on no breach 
of any law to which the borrowing group is 
subject) it would seem difficult to avoid the 
implication that any legal opinion provided in 
relation to a loan agreement including such 
OFAC representations and undertakings might 
need to be qualified by reference to the EU 
blocking Regulation, parallel UK legislation 
such as the Extra Territorial US Legislation 
(sanctions against Cuba, Iran and Libya) 
(Protection of Trading Interests) Order 1996 
and, to the extent the UK based entity is 
compelled to refuse to deal with a person on 
the grounds of their citizenship or nationality, 
even the Equality Act 2010. 

 

Gherkin case – appeal refused 

The Court of Appeal has refused 
permission to appeal in the case of 
Landesbank Hessen Thuringen 
Girozentrale and others v Bayerische 
Landesbank, London Branch [2014] EWHC 
1404. This was the case in which the court 
considered the construction of the payment 
waterfall provisions in a facilities agreement 
and held that on a true construction of the 
agreement, the Agent could not recover its 
hedging break costs in priority to other 
lenders where the agreement failed to 
properly distinguish between the Agent in 
its capacity as agent and in its different 
capacity of hedging lender. 

Financial Transaction Tax: still 
hanging in there 

The European Commission's proposals for 
a European 'Tobin tax' are still on the table, 
albeit in a more diluted version than 
previously proposed. The proposed tax on 
financial transactions - which may 
potentially include bond, share, derivative 
and currency transactions - was intended to 
address the problems and volatility which 
arose out of the financial crisis and to 
reduce the national debts of member 
states. Failure to achieve a consensus 
among European member states led to 
eleven countries moving ahead with the 
proposals, backed by the European 
Commission, despite much opposition from 
the banking industry and the UK, arguing 
that the effects would be detrimental to the 
entire European economy.  However, it was 
recently reported that European financial 
ministers are struggling to reach an 
agreement as to the scope of the tax. 
France have reportedly taken a less 
assertive stance on the application of the 
tax on their key sources of financial trading 
- derivatives.   
Germany has also proposed a more 
watered–down version of the tax, in the 
hope of gaining more support from other 
member states.  Revised proposals of the 
financial transaction tax are expected by 
the end of this year. 

Interest rate swap litigation update – 
relief for banks? 

In Mark Bailey and MTR Bailey Trading 
Limited v Barclays Bank plc [2014]  

 EWHC2882, the claimants (an individual 
and his company) entered into various loan 
arrangements with the bank, supported by 
an interest rate swap agreement for a 
notional figure of £2m, non-amortising at a 
fixed rate for a fixed 10 year term.  The 
claimants alleged that the swap was 
unsuitable as the transaction tied them into 
making large payments when interest rates 
were low, and the bank had advised them 
that interest rates would rise.  By the date of 
trial, Mr Bailey had accepted the bank's 
offer of redress, so the claim was pursued 
in court by the company alone.  The 
claimant company argued that it was a 
'private person' (usually held to mean 
individuals) within s.150(1) of the Financial 
Services and Markets Act 2000 ("FSMA") 
on the grounds that it did not suffer loss in 
the course of carrying on business of any 
kind and that gave rise to the right, as a 
private person, to claim damages for breach 
of the FCA conduct of business sourcebook 
(COBS) rules.  In doing so, it attempted to 
overturn the decision in Titan Steel Wheels 
Ltd v Royal Bank of Scotland plc [2010] 
which held that a company could be a 
private person only if it did not suffer loss in 
the course of carrying on business of any 
kind, and 'business of any kind' was to be 
construed narrowly.  The court rejected the 
contention that Titan was wrongly decided 
and held there was no proper basis on 
which this point of law was arguable.  The 
claimant also alleged that s.27 FSMA 
applied to render the swap agreement 
unenforceable as it was entered into by an 
authorised person (the bank) in 
consequence of something done by an 
unauthorised third party (the claimant's 
relationship manager at the bank).  The 
court rejected this argument as 'plainly 
wrong', as the relationship manager was an 
employee and an agent of the bank.   
It will be interesting to see whether this 
decision will deter claimants seeking to rely 
on the regulatory regime to seek redress in 
the courts for losses suffered as a result of 
allegedly mis-sold interest rate swaps. 
Perhaps it is difficult to assess as claimants 
with stronger claims may find their cases 
are more likely to settle early on in 
proceedings. 
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In the courts 

Burgo Group SpA (Judgment) 2014 
EUECJ C-327/13 

A French commercial court had placed 
various companies in the Illochroma 
group (including one incorporated in 
Brussels) into liquidation on the basis of 
its French COMI. Burgo Group ("Burgo"), 
an Italian company, were owed money by 
Illochroma for the supply of goods, but 
the French court rejected its claim on the 
basis it was time-barred. Burgo requested 
the opening of secondary proceedings in 
Brussels on the basis that Illochroma had 
an 'establishment' in Belgium. The Court 
of Appeal in Brussels referred three 
issues for resolution to the ECJ. 

1. Illochroma argued that secondary 
proceedings could not be opened in 
Belgium. Illochroma's presence in 
Belgium was constituted by a 
registered office with legal 
personality, and an "establishment" 
could not have legal personality for 
the purposes of the European 
Insolvency Regulation (1346/2000) 
("IR"). The ECJ ruled that the wording 
in the definition of 'establishment' in 
Article 2(h) of the IR does not rule out 
the possibility that an establishment 
may have legal personality and have 
a registered office in that member 
state, if the criteria set out in that 
provision are met. 

2. As a matter of Belgian law, any 
creditor (including creditors 
established outside Belgium) may 
bring an action in the Belgian court 
requesting the opening of insolvency 
proceedings. 

 

 Illochroma argued, however, that 
secondary proceedings were designed 
to protect the local interests of local 
creditors and as Burgo was an Italian 
creditor, it could not bring secondary 
proceedings in Belgium. The ECJ, 
supporting Burgo's position, held that 
the right to seek the opening of 
secondary proceedings is not restricted 
to creditors who have their domicile or 
registered office within the member 
state where its registered office is 
situate. 

3. Illochroma argued that the Belgian 
courts were obliged to consider "criteria 
as to appropriateness" which would 
require Burgo to demonstrate, inter alia, 
that the opening of secondary 
proceedings in Belgium would enable 
them to obtain a higher ranking or other 
preferential rights than those afforded 
by the COMI jurisdiction. The ECJ, 
supporting Burgo's position, held that 
where main proceedings are winding-up 
proceedings, the court before which the 
secondary proceedings are heard may 
exercise its discretion in accordance 
with its own local laws as to the 
appropriateness of opening such 
proceedings, subject only to a 
requirement that member states comply 
with EU law and its general principles 
when establishing the conditions for the 
opening of secondary proceedings. 

Durley House Limited v Firmdale Hotels 
plc [2014] EWHC 2608 (Ch) 

In this case, the High Court has reiterated 
the principle that an indemnity can be 
enforced where the indemnified party has 
not itself paid out the sums due even when,  

 

as in this case, the position of the 
indemnifier was merely to pay DH's rent 
and indemnify DH against its rental 
obligations and had failed to pay the rent. 
DH sought judgment for the amount of 
overdue rent as damages for breach of the 
indemnity. Firmdale argued that DH could 
not claim for damages as it had not paid the 
rent to the landlord and had therefore 
suffered no loss. Firmdale's concern was 
that money received by DH would not be 
applied in meeting DH's rental obligations, 
effectively doubling Firmdale's financial 
exposure. The judge found that there was 
no requirement for prior payment of the rent 
by DH before Firmdale was obliged to 
indemnify DH. Unless the indemnity 
contained an express provision making 
DH's prior payment a pre-condition to 
establishing Firmdale's liability under the 
indemnity, equitable principles applied to 
enforce the indemnity and require the 
indemnifier to make a direct payment to the 
creditor. If a party giving an indemnity 
wished to ensure that payment under the 
indemnity is predicated on actual loss 
constituted by a payment, an express term 
would need to be included in the agreement 
making such liability conditional upon the 
actual payment by the indemnified party to 
the creditor. 

Transaction News 

We have recently advised Silicon Valley 
Bank in relation to the acquisition by Battery 
Ventures of James Heal, a provider of testing 
solutions for the textile and garment industry. 

Departmental News 

We are delighted to welcome new associate 
Natalie Scoones who joins us from Wragge 
Lawrence Graham & Co. 
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