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Welcome to the monthly finance bulletin from our finance and 
restructuring group. This issue contains our usual overview of some 
recent market developments and trends in the finance sector, including 
a spotlight on de facto and shadow directors. Please get in touch if it 
raises any issues that you would like to discuss. 
Matthew Ayre, Head of Finance 

 Spotlight on… de facto and shadow 
directors 

A de jure director is one who has been validly 
appointed. De facto or "shadow" directors on 
the other hand will include persons who have 
not been validly appointed to the role but who 
nevertheless fulfil that function and whom the 
law accordingly impresses with the duties and 
responsibilities of a director. Amongst other 
issues, intervention in a company's affairs by a 
person assuming the role of director at a time 
when that company is financially distressed 
may give rise to the imputation of wrongful 
trading under section 214 of the Insolvency 
Act 1986. This arises in the context of a 
winding-up of a company where a director of 
that company knew or ought to have 
concluded that there was no reasonable 
prospect that such company would avoid 
going into insolvent liquidation (whether on a 
cashflow or balance sheet basis). In such 
circumstances the director may be required to 
make a contribution to the assets of the 
company. Section 214 IA 1986 applies not 
only to a de jure and de facto director (section 
250 Companies Act 2006) but also, and 
specifically, to a shadow director (section 214 
(7) IA 1986). Whilst a de facto director may be 
merely a person occupying the position of 
director, acting potentially in concert and in 
consensus with other directors, a shadow 
director is something more - "a person in 
accordance with whose directions or 
instructions the directors of the company are 
accustomed to act" (section 251 CA 2006). It 
is easy to understand why a liquidator in 
search of deep pockets might feel inclined to 
impute the qualities of a shadow director or 
even a de facto director onto a lending bank or 
agent or on their respective employees (thus 
establishing vicarious liability). At times of 
corporate distress a lender may very well seek 
to attach conditions to the continuation of its 
financial support and the directors as a body 
may feel commercially compelled to comply 
with those conditions. Lord Millet in a 1991 
article proposed, however, that the threat 
perceived by some banks of being held to be 
shadow directors was "almost entirely 
imaginary", drawing a distinction between (a) a 
bank setting out the consequences to a 
company's board of failing to comply with 
conditions attached to the continuation of 
banking facilities, and (b) managing that 
company's affairs.  

The recent Court of Appeal case of Smithton 
Ltd v Naggar & Ors [2014] also suggests that 
such cases will, in every case, turn on 
questions of fact and degree. That case, 
preoccupied with whether a director of a 
holding company had become a de facto or 
shadow director of its subsidiaries, highlighted 
the difficulty of successfully making such a 
case and the fact that habitual consultation 
and requests for approval are not necessarily 
determinative as to who is actually making 
decisions.  

Bills of Sale Review 

The Law Commission is to consider the 
modernisation and simplification of the 
Bills of Sale registration regime and will 
publish its recommendations and a draft 
Bill in the Summer of 2016. The regime 
has been consistently criticised since 1882 
and is ripe for reform. 

Pre-packs: Velvet Glove, Iron Fist 

The Graham Review recommendations, 
broadly designed to promote open and fair 
conduct in the pre-pack process are based 
on voluntary adherence to the proposed 
measures by the Insolvency industry, 
although the Review concluded that if 
such measures were not taken up or failed 
to have the desired impact, the 
Government should consider legislating. 
Section 117 of the Small Business 
Enterprise and Employment Bill (which 
addresses a range of issues including a 
Pub Code, the transparency in ownership 
of companies, and childcare, schools and 
education evaluation) now empowers the 
Secretary of State to prohibit the disposal 
of property by an administrator to 
connected persons. The ability to ban pre-
pack sales to connected parties has been 
described as "an unreasonably blunt tool" 
by R3, the Insolvency trade body. Section 
117 also, however, includes other options 
such as the imposition by the Secretary of 
State of requirements or conditions in 
relation to such sales. The Bill is at the 
second reading stage. 

Fons: Happy Days Are Here Again? 

In response to a request for clarification 
from the CLLS and the LMA, concerned 
about the "significant legal uncertainty" 
caused by the Court of Appeal decision in 
Fons HF (in liquidation) v Corporal Limited 
and Pillar Securitisation S.a.r.l. [2014], the 
FCA have addressed a letter to the LMA 
stating that the Fons judgment had not 
altered the FCA's interpretation or 
application of the regulatory "perimeter" 
prescribed by FSMA. Concerns had been 
expressed that the CA's conflation of 
undisbursed intercompany loan 
agreements and debentures might mean 
that loan agreements (as debentures)  

 would be characterised as "regulatory 
investments" under the Financial Services 
and Markets Act 2000 (Regulated 
Activities) Order 2001/544, thus subjecting 
significant numbers of lending institutions 
and borrowers to the FSMA authorisation 
regime. 

Court of Appeal endorses Tidal 
Energy and Unicredit decisions  

The CA has recently endorsed the 
conclusion reached by the High Court in 
Tidal Energy Ltd v Bank of Scotland plc 
[2013], where it was held that a remittance 
by a bank through the CHAPS system to 
the correct requested account and bank 
sort code but where the account holder 
name did not match that on the transfer 
form, did not give rise to an actionable 
claim against the remitting bank. The CA 
held that a customer who used the 
CHAPS system was taken to contract on 
the basis of the banking practice which 
governed CHAPS transactions and there 
were good commercial reasons for the 
clear and settled practice of remitting 
banks not to check the beneficiary's name 
for correspondence with the account 
number and sort code. Interestingly, Floyd 
LJ dissented, saying that a payment could 
not be said to be made unless funds were 
credited to an account which 
corresponded with all the identifiers on the 
CHAPS form, including the customer 
name. 

In Barclays Bank PLC v Unicredit Bank 
AG and another [2014] the CA has also 
upheld the High Court's decision that a 
bank is entitled, when determining whether 
or not to consent to an early termination of 
a contract, to prioritise their own 
commercial interests over those of their 
counterparty, even where consent has to 
be determined by the bank in "a 
reasonably commercial manner". Much 
may, however, have turned on the way in 
which Barclays calculated the price of its 
consent. Longmore LJ made it clear that if 
an extravagant or unrealistic financial 
demand had been made which was above 
what might be anticipated as a reasonable 
return, the decision may have been 
different.  
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In the courts 

Fibria Celulose S/A v Pan Ocean Co. 
LTD and Mr You Sik Kim  
[2014] EWHC 2124 (Ch) 

Pan Ocean (a Korean company) and 
Fibria (a Brazilian company) were parties 
to a shipping contract governed by 
English law. Each party had the right to 
terminate the contract on the insolvency 
of the other. In 2013, Pan Ocean entered 
into insolvency proceedings in Korea, and 
Fibria served a notice to terminate the 
agreement. 

Pan Ocean's administrator applied to the 
English court, arguing that article 21(1)(a) 
of schedule 1 to the Cross Border 
Insolvency Regulations 2006 ("the 
CBIR"), allowed the court to stay the 
notice of termination on the basis that it 
constituted the commencement or 
continuation of individual actions or 
proceedings, as prescribed in the CBIR. 
Having considered previous case law, the 
court was not persuaded that it was 
possible to equate 'action or proceedings' 
with the exercise of a contractual right to 
serve notice of termination. 

The administrator also argued that the 
termination provisions of the agreement 
were unenforceable under Korean law, 
and (having recognised the Korean 
proceedings as foreign main proceedings 
under CBIR) asked the court to grant 
"appropriate relief" under article 21(1) of 
the CBIR and make an order preventing 
Fibria from exercising its right of 
termination. 

Morgan, J was not persuaded by this 
argument, and reasoned that the words 
"appropriate relief" did not allow the court 
to grant relief which would be unavailable 
to the court when dealing with a domestic 
insolvency. As termination rights were 
exercisable in an English insolvency, the 

 court found it had no power to restrain the 
termination notice filed by Fibria. This 
decision has provided some clarity as to the 
scope of the court's powers to grant a stay 
or restrain proceedings against an insolvent 
company subject to foreign main 
proceedings under CBIR. The court also 
adopted a common sense approach. The 
parties had chosen English law to govern 
the contract and would probably not have 
expected the English courts to determine its 
substantive provisions by reference to 
Korean law. 

Lehman Brothers Finance S.A. (in 
liquidation) v Sal Oppenheim jr. & Cie. 
KGaA 
[2014] EWHC 2627 (Comm) 

The claimant ("LBF"), took action for the 
balance of the sum it claimed was properly 
due from the defendant ("Oppenheim") 
arising out of the early termination of four 
put and call option transactions referencing 
the Nikkei index under a 1992 ISDA Master 
Agreement. 

An automatic early termination event in the 
ISDA Agreement occurred on the 
insolvency of the Lehman Brothers group 
on 15 September 2008. As between 12 
September and 16 September 2008 (the 
Japanese stock exchanges were closed for 
a national holiday on 15 September 2008) 
there was a substantial fall in the Nikkei 
index and the net effect was that 
Oppenheim, as the non- defaulting party, 
had to pay a settlement amount under the 
options. 

In the Schedule to the ISDA Agreement, the 
parties elected for the Market Quotation 
method payment measure to apply on 
calculation of the settlement amount. 

In 2011, LBF challenged the close-out 
statement provided by Oppenheim in 2009, 
which took quotes using the spot rate taken 
on 12 September 2008. LBF argued that  

 under the Market Quotation method, 
Oppenheim needed to calculate its loss 
using market quotations taken as at 
16 September 2008, given that the 
Japanese stock market was closed on 
15 September 2008, the "Early Termination 
Date".  

Oppenheim did not supply quotations for 
replacement transactions for the Early 
Termination Date. Instead it obtained 
market values from ABN, Credit Suisse and 
SocGen whose calculations were made 
with reference to market values as at 
12 September 2008 (before Lehmans went 
into insolvency). 

Construing the early termination provisions 
of the ISDA Agreement, the court held that 
the Market Quotation method obliged 
Oppenheim to seek "live" (as opposed to 
indicative) quotations for replacement 
valuations: ones capable of being taken up 
there and then. These should be obtained 
as soon as reasonably practicable after the 
early termination date, and "certainly not 
before it", so as to be more or less 
contemporaneous. It also held that 
Oppenheim could, on the evidence, have 
obtained price quotations on 16 September 
2008 and it could not rely on the Loss 
payment measure as a fall-back. The court 
gave judgment in favour of LBF. 

Transaction News 

We have advised: 

• The Royal Bank of Scotland plc on the 
£20m revolving credit facility made 
available to Optimum Credit Limited to 
fund the origination of second charge 
mortgage loans. 

• Breedon Aggregates Limited on the 
refinancing of their existing facilities with 
a £100m revolving credit facility provided 
by a club of four lenders. 
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