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Welcome to the monthly finance bulletin from our banking and 
corporate recovery department. This issue contains our usual overview 
of some recent market developments and trends in the finance sector, 
including a spotlight on the difficult defence of duress. Please get in 
touch if it raises any issues that you would like to discuss. 

Jeremy Walsh, Head of Banking and Corporate Recovery Department 

 Spotlight on… the difficult defence of 
duress 

Duress is the imposition of illegitimate 
pressure on any person or the making of 
illegitimate threats towards a person pursuant 
to which that person is deprived of free choice 
or is obliged to choose unwillingly between 
two evils. A contract entered into under duress 
is voidable at the election of the party subject 
to the duress.  

Undue influence is a different doctrine. Undue 
influence presumes that a relationship is in 
existence such that the pressure brought to 
bear need only be influential rather than 
illegitimately coercive.  

You might assume that duress would be easily 
established if an individual agreed to purchase 
shares from a counterparty after being 
threatened with death if he failed to do so. In 
Barton v Armstrong [1976] a Chairman of a 
company threatened to kill his Managing 
Director if he did not agree to purchase the 
Chairman's shares in such company. The 
Managing Director executed a deed effecting 
the purchase and subsequently sought a 
declaration that the deed was executed under 
duress and was void. Evidence was however 
introduced to the effect that the Managing 
Director thought, notwithstanding the death 
threat, that the proposed agreement was a 
satisfactory business arrangement. The Privy 
Council held that whilst it was necessary to 
determine that the threat had contributed to 
the decision to sign, the Chairman's threats 
only had to be one of the reasons for the 
Managing Director executing the deed, even 
though he might well have entered into the 
contract absent any such threat. The onus 
was on the Chairman to prove that the threat 
he had made contributed absolutely nothing to 
the Managing Director's decision to sign and 
the Chairman had failed to establish this. 

Physical threats to individuals are an extreme 
manifestation of one form of duress, but in all 
cases of duress, the characteristic of 
illegitimacy is important. In the context of 
corporate dealings, the courts have been 
reluctant to wholly embrace the concept of 
economic duress – it may be difficult to 
distinguish illegitimate pressure in 
straightened market conditions from orthodox 
market forces. It is clear that a threat to breach 
a contract amounts to illegitimate pressure 
(The Atlantic Baron [1979] and Adam Opel 
and Renault v Mitras Automotive [2007]) but in 
the recent case of Bank of India v Riat [2014] 
the court again distinguished illegitimate 
pressure from the "rough and tumble of normal 
commercial bargaining". The key element is 
that in order to establish a case of economic 
duress, the relevant actions must be unlawful 
or particularly coercive. The matrix of facts will 
be determinant, but a threatened breach of 
contract or commission of tort seem to be 
prerequisites.  

Pre-Packs, Transparency and Trust 

The overall conclusion of the Graham 
Review, which was published on 16 June, 
is that when openly and fairly conducted, 
the pre-pack process can preserve 
employment, reduce expense and 
promote business rescue. The six 
recommendations set out in the Review 
attempt to address the flaws in the 
process, perceived as a lack of 
transparency, a disenfranchisement of 
unsecured creditors and an absence of 
effective marketing. The six 
recommendations are, in brief summary 
where the purchaser is a connected party 
(which is frequently the case): (1) that the 
sale should be reviewed by one of a pre-
pack "pool" of experienced business 
people, with the review summarised in SIP 
16 statements; (2) that the connected 
parties should complete a viability review 
with respect to the survival prospects of 
the new company for a period of 12 
months, such statement being attached to 
the SIP 16 statement sent to all creditors 
within seven days of the sale; and in the 
case of all sales (whether to connected 
parties or not); (3) SIP 16 is subject to 
changes which need to be considered by 
the Joint Insolvency Committee as soon 
as possible; (4) marketing must conform to 
six principles which focus on "broadcast" 
adequate marketing for an appropriate 
length of time, including an explanation of 
marketing strategy by the administrator 
and an expectation that on-line marketing 
will be effected; (5) valuations to be 
undertaken by a valuer with professional 
indemnity insurance; and (6) SIP 16 
statements to be monitored by 
Recognised Professional Bodies rather 
than the Insolvency Service. The 
proposals are voluntary, but if the above 
measures fail to have the desired impact 
and are not adopted by the market, the 
Review suggests that the Government 
should consider legislating. 

Fons: not such Happy Days 

The Court of Appeal, in Fons HF (in 
liquidation) v Corporate Limited and Pillar 
Securitisation S.a.r.l. [2014] concluded 
that a share charge which (perhaps in an 
excess of drafting zeal) extended to "all  

 other stocks, shares, debentures, 
bonds…" encompassed not only stocks 
and shares but rights under unsecured 
intercompany loans advanced by the 
Chargor, since these constituted 
instruments evidencing debt and therefore 
"debentures". On 4 June, the City of 
London Law Society wrote to HM Treasury 
raising its serious concerns in respect of 
the "significant legal uncertainty" caused 
by the CA decision. The CLLS contends 
that although the decision was not given in 
the context of the UK's financial regulation 
framework, ordinary loans could not be 
construed as regulated investments. 
Previously, loan agreements have been 
understood to fall outside the definition of 
debenture as investments in paragraph 
1(a) of Article 77 of the Financial Services 
and Markets Act 2000 (Regulated 
Activities) Order 2001, but the Fons 
judgment, in the opinion of the CLLS, 
creates uncertainty which justifies the 
issue by HM Treasury of a clarificatory 
statement and, in the longer term, the 
introduction of a legislative distinction 
between loan agreements and 
debentures. 

LMA Developments 

On 9 June 2014 the LMA issued a 2014 
Summary Note on FATCA which replaced 
the FATCA Riders released in May 2013. 
The new Note responded to the fact that 
with effect from 1 July 2014 the protective 
grandfathering regime falls away. The 
Note also comes close to elevating the old 
Rider 3 (which attributed FATCA risk to 
Lenders) to default status and sets those 
provisions out as Annex 1. The Common 
Provisions have been slightly revised to 
accommodate date postponements which 
have occurred over the last year but are 
generally unchanged, save that Lenders 
are not obliged to provide a figure for their 
"pass-thru payment percentage" – perhaps 
an acknowledgement that the pass-thru 
regulations are not yet, and may never be, 
formulated. The New Rider 1, with minor 
changes, replicated the old Rider 1, Part A 
of which as before sets out Obligor 
representations and Part B of which 
continues to impose a gross-up on the 
Obligors. Rider 2 issued in May 2013 is  
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retained in the 2014 Note, but as from 
1 July 2014 Rider 2 serves no real 
purpose (since the grandfathering date 
will have passed) and even if documents 
are concluded before 1 July 2014, Rider 
2 is only intended for use where lenders 
are based in jurisdictions which have not 
entered into in IGA's. Whilst Rider 2 may 
also serve to protect Lenders against the 
possibility of pass-thru withholding from 
2017, the LMA urges Lenders to consider 
whether the contingent risk of pass-thru 
withholding being implemented and 
applied justifies the additional 
complications presented (particularly on a 
loan restructuring) if Rider 2 is included.  

On 10 June the LMA published a 
recommended form of intercreditor 
agreement for real estate finance 
transactions, together with a User's 
Guide. 

On 17 June 2014 the LMA introduced 
drafting changes to the LMA Leveraged 
Facility Agreement (reflecting changes 
already introduced to the Investment 
Grade Facility Agreement) which 
essentially adopts the Annex 1 (old Rider 
3), FATCA lender risk approach and 
includes the representations and 
information regime set out in the 
Common Provisions. Further non-FATCA 
amendments have also been made to the 
Leveraged Facility Agreement, primarily 
in the context of Letter of Credit 
provisions, but also to address various 
tidying up points. 

In the courts 

Kays Hotels Ltd v Barclays Bank PLC 
[2014] EWHC 1927 

The High Court has dismissed an 
application by Barclays for summary 
judgment on the grounds that the claim 
was time barred. K had made a claim 
against B for the negligent mis-selling of 

 an interest rate hedging product entered 
into in 2005 to support a 20 year loan. K 
alleged it was told that it had to enter into 
the 10 year interest rate collar in order to 
draw down under the loan. For the first 18 
months or so, interest rates remained 
between 4 and 5.5% and no payments 
arose under the collar in either direction. 
Once the base rate rose to 5.75 per cent, B 
had to make payments to K. When rates fell 
below 4% in 2008, K had to make 
payments to B totalling £36,000. 

K issued a claim for negligence against B in 
November 2012 and Barclays contended 
that the claim was time-barred, as the 
product was sold more than 6 years before 
the claim was issued. K relied on Section 
14A of the Limitation Act 1980. This 
provides for an extended limitation period in 
the case of negligence actions which 
begins not at the time the cause of action 
accrued (i.e. the time of sale), but when the 
claimant acquires the requisite knowledge 
for bringing an action – the material facts 
about the damage- and knowledge that the 
damage was attributable in whole or in part 
to the act or omission constituting 
negligence. K claimed that it did not have 
sufficient knowledge to bring a negligence 
claim against B until November 2009. 

The court agreed with K, holding that the 
key moment was when K was alerted to the 
facts giving rise to the claim with sufficient 
clarity to facilitate the obtaining of advice 
and the issuance of proceedings. K had a 
real prospect of relying on s.14A at trial.  

Interestingly, the claimant had already 
received damages under the FCA review 
but the claimant was not thereby precluded 
from pursuing its application. This seems 
inconsistent with the recent decision of 
Clark v Infocus Asset Management [2014] 
where the Court of Appeal held that 
compensation previously paid by the 
Financial Ombudsman Service would 

 preclude the institution of further 
proceedings. 

ABN Amro Commercial Financing PLC v 
McGinn and others [2014] EWHC 1674 

Whilst this case is heavily preoccupied with 
fact, Flaux J concluded that obligations 
assumed by directors under third party 
surety documents were indemnities in the 
nature of primary obligations rather than 
guarantees. Flaux J was persuaded to this 
conclusion by the words used and that an 
acknowledgement of liability by the principal 
obligor would suffice to establish liability 
even if on detailed examination this was 
absent. Flaux J was referred to conclusive 
evidence clauses in the documents and to 
the CA decision in IIG Capital LLC v Van 
Der Merwe [2008], cited in subsequent 
cases as authority for the proposition that a 
conclusive evidence clause is a strong 
indicator of an indemnity. Acknowledging 
that IIG is controversial, Flaux J concurred 
with Andrews & Millet on Guarantees that 
critics of the case have overlooked that the 
result did not only turn on the conclusive 
evidence clause and stated that he had 
reached his decision "irrespective of the 
decision of the Court of Appeal in IIG". 
Having reached that conclusion, Flaux J 
expressed the very firm view that any 
defence based upon the rule in Holme v 
Brunskill (1878) (to the effect that variations 
in the underlying obligation discharge the 
secondary obligation) was not available to 
indemnifiers or primary obligors. It will be 
recalled that the Court of Appeal in the 
Wuhan Guoyu Logistics case in 2013 
quoted with approval Paget's Law of 
Banking to the effect that a strong indicator 
of a primary obligation was where the 
instrument did not contain clauses 
excluding or limiting the defences available 
to a guarantor. 

Finance Monthly will return in August. 
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