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Financial Services and Markets 

EMIR: are you ready to report? 

 

 

As we have previously noted, under EMIR all counterparties to derivatives transactions (regardless of 
whether they are categorised for EMIR purposes as financial counterparties or non-financial counterparties 
above or below the relevant clearing threshold) will be required to report details of all OTC and exchange-
traded derivative transactions they enter into to registered trade repositories. Until recently, however, it was 
not possible to say with certainty when, exactly, the reporting obligation would begin or what the precise 
scope of that obligation would be from the outset. 

Due to developments that have taken place only over the last few weeks, the position is now – belatedly and somewhat alarmingly 
– clear: from 12 February 2014, in just over a month's time, reporting under EMIR goes live and, broadly, all EEA 
counterparties to all derivatives transactions (OTC and exchange-traded) will find themselves having to report transaction 
details to a registered trade repository.  Further outline details on what this will mean in practice are set out below. 

Will my firm be subject to the obligation to report? 

Yes – if it is a principal counterparty to derivatives transactions and is established in the EEA.  (It is assumed that EMIR will be 
transposed into local law by the non-EU Member States of the EEA.) The obligation applies to all such counterparties: financial 
counterparties (including investment firms, credit institutions, pension schemes and alternative investment funds managed by an 
AIFM authorised or registered under AIFMD) and also non-financial counterparties (NFCs), whether above the relevant clearing 
threshold (NFC+) or below that threshold (NFC-).  

Note that, in the context of funds (e.g. UCITS, AIFs, unincorporated associations) it is generally the fund that is the principal 
counterparty to the transaction.  In the context of pension schemes, it is generally the trustee of the scheme that is the principal 
counterparty. The principal counterparty will only be subject to the obligation if it is established in the EEA, irrespective of the 
location of the agent or manager who executed the transaction (except that, in the case of counterparty that is an AIF managed by 
an AIFM authorised or registered in accordance with the AIFMD, the AIF will be subject to the reporting obligation regardless of 
where it is established). A non-EEA counterparty may, however, be subject to similar obligations in its local jurisdiction (for 
instance, US counterparties will be subject to the applicable US requirements). 

If your firm is an investment manager, you should note that, although it is unlikely to be the principal counterparty to particular 
derivatives transactions and therefore will not itself be subject to the reporting obligations, it may have a fiduciary and/or contractual 
obligation to ensure that its clients fulfil their EMIR obligations, including those relating to reporting.   

What transactions are reportable and when? 

In summary: 

• From 12 February 2014, the following must be reported: 

o all new derivatives transactions entered into on or after 12 February 2014 (the report must be delivered to a trade 
repository by the end of the business day following the date of execution); and 

o all derivatives transactions which were entered into on or after 16 August 2012 and which remain outstanding on 12 
February 2014 (the report must be submitted to a trade repository by the end of 13 February 2014). 

• By 5 May 2014 - all transactions which were outstanding on 16 August 2012 and which remained outstanding on 12 February 
2014 must be reported; and 

• By 12 February 2017 – all transactions which were outstanding on 16 August 2012 but which were terminated prior to 12 
February 2014 must be reported. 
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Once a transaction is subject to the reporting requirement, it will also become necessary to report other key 'life-cycle' events 
relating to that transaction, including modifications to any of the reported terms, cancellation and termination. 

Note that the requirement to include specific information on exposures (i.e. information on collateral and mark to market or mark to 
model valuations) will start from 12 August 2014, but this will only apply to financial counterparties and NFC+s. 

Is it possible to delegate the reporting obligation (e.g. to an investment bank counterparty)? 

Yes it is, although any principal counterparty subject to the reporting obligation retains responsibility so will still be liable if the 
delegate fails to report or mis-reports.  The delegate may be the other counterparty to the transaction (such as an investment bank) 
or a third party (such as a CCP or trading platform or a specialist provider of reporting services).   

If you think your firm (or, if you are an investment manager, your client) will be subject to the reporting obligation and will not be 
able to, or would rather not, set up direct links with a trade repository, you should – if you have not done so already - be speaking to 
your counterparty or other third party now in order to ensure that the reporting obligations are met when they go live. 

I thought that ESMA had requested that the reporting start date for exchange-traded derivatives should be delayed by a 
year to allow time to develop detailed guidance? 

It had.  Unfortunately, the Commission rejected ESMA's proposal in late 2013.  So, reporting under EMIR for all asset classes (e.g. 
derivatives on commodities, credit, foreign exchange, equities, interest-rates and others) will start in February 2014 as outlined 
above, with no postponement in respect of reporting of exchange-traded derivatives. 

To whom must reports be remitted? 

The only trade repositories which have been registered with ESMA so far are: 

• DTCC Derivatives Repository Ltd. (DDRL), based in the United Kingdom; 

• Krajowy Depozyt Papierów Wartosciowych S.A. (KDPW), based in Poland; 

• Regis-TR S.A., based in Luxembourg; 

• UnaVista Ltd, based in the United Kingdom; 

• ICE Trade Vault Europe Ltd. (ICE TVEL), based in the United Kingdom; and 

• CME Trade Repository Ltd. (CME TR), based in the United Kingdom. 

As we mentioned in our End of Summer Postcard 2013 firms that will be subject to the reporting obligation should have been 
conducting due diligence in preparation for selecting a trade repository in anticipation of the forthcoming reporting start date. 

What must be included in a report? 

The details which must be reported are set out in the Annex to Commission Delegated Regulation (EU) No 148/2013 containing the 
relevant regulatory technical standards (see: 
http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:052:0001:0010:EN:PDF). 

A practical issue to note is that all EEA counterparties subject to the EMIR reporting obligation will need to provide a pre-Legal 
Entity Identifier ("LEI"), pending the finalisation of a global LEI.  As the FCA indicates on its website, the "issuance of pre-LEIs in 
line with the agreed principles for pre-Local Operating Unit solutions (LOUs) is currently underway". The LEI Regulatory Oversight 
Committee (ROC) website http://www.leiroc.org/list/leiroc_gls/tid_162/index.htm lists a number of endorsement notes naming those 
entities which have been allocated a pre-LOU Prefix for pre-LEI Issuance.  Note that these entities will impose a nominal initial 
charge for firms wishing to obtain a pre-LEI, together with a small annual maintenance fee.  In addition to the relatively nominal 
costs of obtaining a pre-LEI, firms should allow sufficient time to register for a pre-LEI to ensure that they are in a position to be 
able to start reporting from 12 February 2014 onwards. 

Where can I find further details on reporting to trade repositories? 

ESMA updated its Questions and Answers on the implementation of EMIR on 20 December 2013 

http://www.esma.europa.eu/system/files/2013-1959_qa_on_emir_implementation.pdf.  Part III of that document sets out a 
series of Q&As in relation to reporting and trade repositories. 
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The FCA also maintains a section on its website dedicated to EMIR; this includes a specific page on reporting to trade repositories:  
http://www.fca.org.uk/firms/markets/international-markets/emir/trade-repositories.  

This briefing, which looks specifically at the reporting requirements under EMIR, is a high level summary of a complex subject. For 
further information on any of the reporting issues outlined above or in relation to other aspects of EMIR please contact any of the 
financial services partners named below. 
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