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Pensions Regulator 

DB scheme funding consultation 

The Pensions Regulator has published a consultation on the following draft documents, 
describing a new approach to its regulation of DB scheme funding. 

 Code of Practice no.3: Funding defined benefits (updated) 

 Our defined benefit funding policy 

 Our defined benefit regulatory strategy 

The new code will be introduced when the Regulator is given its proposed new statutory 
objective in relation to scheme funding “to minimise any adverse impact on the 
sustainable growth of an employer”.  This new objective is included in the current 
Pensions Bill (see WHiP Issue 39 and below).   

The Regulator’s current code of practice on DB scheme funding was published in 
February 2006 but has been supplemented by annual statements and other materials.  
The new documents will bring the Regulator’s published documents up to date, reflecting 
current practice and its expectation of a collaborative and balanced approach to DB 
scheme funding.  The Regulator expects the code and other documents to take effect by 
July 2014 but urges trustees and employers to bear the contents in mind already.  

The code of practice lists nine principles of general application, to be applied by schemes 
in different ways depending upon their specific circumstances: 

 “Working collaboratively Trustees and employers should work together in an 
open and transparent manner to reach funding solutions that recognise the 
needs of the scheme and the employer’s plans for sustainable growth. 

 Managing risk Trustees should implement an approach which integrates the 
management of employer covenant, investment and funding risks; identifying, 
assessing, monitoring and mitigating those risks effectively – including setting 
clear triggers for action. 

Taking risk Where trustees take funding or investment risk, they should be 
confident that the employer is able to mitigate likely adverse outcomes over an 
appropriate period with appropriate contingency plans. 

  

 

 

 

 

 

Press release: 
http://www.thepensionsregulator.gov.u
k/press/pn13-46.aspx  

http://www.traverssmith.com/media/1305273/whip_issue_39.pdf
http://www.thepensionsregulator.gov.uk/press/pn13-46.aspx
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Taking a long-term view Trustees’ decisions should be consistent with their 
long-term views of employer covenant strength and funding and investment 
targets. 

Proportionality Trustees should act proportionately in carrying out their 
functions given their scheme’s size, complexity and circumstances. 

Balance Trustees must discharge their duties, and act in the interests of their 
members but in doing so they will need to consider the needs of the employer 
supporting the scheme. They should ensure that their decisions do not: 1. 
compromise the needs of the scheme; 2. unreasonably impact on the 
employer’s sustainable growth plans and its long term ability to support the 
scheme, or 3. involve taking excessive or unnecessary risks. 

Well governed Trustees should adopt good governance standards. 

Fair treatment Trustees should seek to ensure that the scheme is treated fairly 
amongst competing demands on the employer in a manner consistent with its 
equivalent creditor status. 

Reaching funding targets Having agreed an appropriate funding target, 
trustees should aim for any funding shortfall to be eliminated as quickly as the 
employer can reasonably afford.” 

The Regulator will focus on education and helping schemes to achieve results without the 
need for its intervention.  It is especially concerned about schemes with weak sponsors 
having low "technical provisions" and/or taking investment risks. 

Much of the interesting new material is in the funding policy document.  Previous triggers 
for regulatory intervention, based on technical provisions assumptions and lengths of 
recovery periods, are abandoned in favour of a “balanced funding outcome” (BFO) 
indicator, ie, a funding plan that is based on an appropriate target taking account of the 
amount of deficit (measured on a standardised basis) and the strength of employer 
covenant. 

Employers will be categorised by the Regulator into one of four grades on the basis of the 
strength of their covenant.  This categorisation will be used to focus on the appropriate 
steps to be taken to improve or maintain scheme funding.  The BFO, which will differ for 
each of the grades, will be the Regulator’s primary indicator of regulatory risk but will not 
take into account affordability.  Deficit recovery contributions will be compared to the 
notional BFO contributions, with the first few years’ contributions being examined most 
closely. 

The Regulator will then operate “risk bars” (risk tolerance thresholds) when deciding in 
which schemes’ funding arrangements it should intervene, taking into account such 
matters as the size of the scheme, the Regulator’s resources, and what it might be able to 
achieve for a particular scheme.  It expects that it will investigate around 200 schemes 
with valuation dates between September 2012 and September 2013, significantly fewer 
than in previous years but with a focus on larger schemes since they present the greatest 
regulatory risks.  When schemes submit actuarial valuations and recovery plans, they will 
receive a letter within three months of the later of the submission date and the statutory 
deadline, indicating whether or not the Regulator has any questions.   

The Regulator intends to continue publishing annual statements on DB scheme funding, 
reflecting its experiences and its approach from time to time regarding the operation of the 
factors described above. 

The consultation closes on 7 February 2014. 

Asset-backed contributions guidance 

The Regulator has published new guidance for trustees on asset-backed contribution 
arrangements ("ABCs") used for funding DB pension schemes.  The guidance expands on 
the Regulator's November 2010 statement on the subject (see WHiP Issue 23). 

ABCs are special purpose vehicles, set up as Scottish limited partnerships, in which 
trustees have an interest and which hold assets formerly belonging to a scheme employer 
that generate income which is contributed to the scheme. 

The Regulator is concerned at the growing spread of ABCs and the guidance is intended 
to make trustees think hard and take advice before accepting them.  The key message is 
that ABCs should not be used as a fig leaf for not ensuring that the employer is funding 
deficits as quickly as it can reasonably afford, and that trustees should be realistic about 
the value of their interest in the funding vehicle if the employer becomes insolvent. 

The guidance includes the following summary: 

"The regulator recognises that innovative funding mechanisms such as ABCs 
may help employers meet their obligations to schemes and can, in certain 

  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

Press release: 
http://www.thepensionsregulator.gov.u
k/press/pn13-43.aspx 

http://www.traverssmith.com/media/604199/whip_issue_23.pdf
http://www.thepensionsregulator.gov.uk/press/pn13-43.aspx
http://www.thepensionsregulator.gov.uk/press/pn13-43.aspx
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circumstances, improve a scheme’s security by providing access to valuable 
assets which were previously out of reach. 

In ABC arrangements the scheme usually remains reliant on the sponsoring 
employer (or wider group) and so can face increased risks if the ABC provides 
funding over a longer period than would be the case under a normal recovery 
plan. Trustees should take care that they do not place excessive reliance on 
the underlying asset. 

Given the risks in this area, trustees should examine any proposed ABC 
arrangement critically and carefully. They should consider whether there are 
any less risky alternatives to support the scheme, such as an appropriate 
recovery plan, or an appropriate recovery plan coupled with contingent assets 
to provide additional security. 

If trustees choose to enter into an ABC, they should take care that any 
capitalisation of the payment stream does not give a distorted view of the 
scheme’s funding position and its overall risk profile. When making decisions 
on issues involving funding, strategy or risk, trustees should ‘unpack’ the ABC 
arrangement and clearly identify the extent to which the value attributed to the 
ABC in the scheme’s accounts is reliant on payments being made in the future, 
and assess the likelihood that those payments will be made in relevant 
scenarios. 

Where appropriate, when considering ABCs the regulator will also seek to 
‘unpack’ the arrangement in order to understand the real risks that the scheme 
is exposed to." 

The guidance also says that the Regulator expects the following. 

 ABC arrangements should include an "underpin" (in a separate agreement) to protect 
the scheme if ABCs are found by the courts to be illegal (eg, due to employer-related 
investment laws) or if the law changes.  An agreement to agree a new arrangement if 
that happens is not considered adequate.  Where an ABC already exists without an 
underpin, the trustees and employer are expected to rectify the situation as soon as 
possible. 

 Trustees should explain the decision to use an ABC to members in the next available 
communication and should notify the Regulator in the scheme's annual return at the 
very latest. 

Code of Practice: Occupational DC schemes 
The Regulator's Code of Practice, "Governance and administration of occupational 
defined contribution trust-based pension schemes", was brought into force on 21 
November 2013.   

The code includes sections on the following areas: 

 Know your scheme 

 Risk management 

 Investment 

 Governance of conflicts of interest and advisers/service providers 

 Administration 

It includes key DC scheme quality features arising out of legislation and suggestions of 
how to comply.  It acknowledges that there may be other ways to comply in addition to 
those suggested. 

A separate document, "Introduction to the draft DC code of practice no.13", sets out in 
table form the key DC scheme quality features from the code, with references to the 
relevant paragraphs of the code or to guidance.  Alongside these, it lists "key issues" and 
"key trustee tasks". 

DB schemes: contributions and employer statutory debts 

The Pensions Regulator has issued a detailed statement, elaborating on part of its multi-
employer schemes guidance, pointing out that section 75 employer debts are separate 
obligations from ongoing recovery plan contributions.  So, for example, a payment of a 
section 75 debt may not be treated as satisfying an obligation to pay contributions under a 
recovery plan.  In addition, agreements to "double count" in this way might prejudice a 
scheme's eligibility for the Pension Protection Fund.   

Where the Regulator encounters instances of what it calls double-counting, it will raise the 
matter with trustees and will expect them to address the matter.  It considers that attempts 
to double count are reportable matters (as breaches of the law) and that some may also 
be notifiable events. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 

Press release: 
http://www.thepensionsregulator.gov.u
k/press/pn13-45.aspx 

Press release: 
http://www.thepensionsregulator.gov.u
k/press/pn13-40.aspx 

http://www.thepensionsregulator.gov.uk/press/pn13-45.aspx
http://www.thepensionsregulator.gov.uk/press/pn13-45.aspx
http://www.thepensionsregulator.gov.uk/press/pn13-40.aspx
http://www.thepensionsregulator.gov.uk/press/pn13-40.aspx
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The statement covers arrangements that are not strictly speaking double-counting and do 
not involve any breach of the law.  For example, a schedule of contributions (or statement 
of funding principles) may include provision for the contributions due from the employer to 
reduce if a section 75 debt is paid by a departing employer, because the debt may be 
greater than the outstanding deficit contributions which would have been due from that 
employer under the schedule had it not left the scheme. 

There need not be anything unlawful about such arrangements, but the Regulator's 
statement says that it disapproves of such arrangements because the trustees should 
reassess the employer covenant after an employer has left the scheme and before 
agreeing to reduce the employers' liability for deficit contributions. 

Where trustees and employers have entered into lawful arrangements of a type of which 
the Regulator now disapproves, they will need to reassess the arrangements in the light of 
the Regulator's statement of its policy. 

 

Options for reshaping workplace pensions 

The Government is consulting until 19 December 2013 on suggestions for allowing and 
facilitating "defined ambition" pension schemes.  These are schemes providing DB 
pensions with greater flexibility and/or DC schemes that give greater certainty over 
outcomes to members.  The new suggestions have been refined, up to a point, from those 
mooted in the Government's report "Reinvigorating Workplace Pensions" a year ago (see 
WHiP Issue 37).  The suggestions in the new consultation are, in very broad terms, as 

follows. 

DB relaxations 

The consultation paper considers three ways of helping employers with DB pension 
schemes.  It is important to note that all three of these possible relaxations would apply to 
future accruals only.  

 Abolition of the indexation requirement 

The Government suggests removing the statutory requirement to increase pensions in 
payment and perhaps introducing a statutory override to allow increases to pensions in 
payment which are "hardwired" into scheme rules to be removed. 

 Automatic conversion to DC when a member leaves employment 

The second suggestion is that if a member leaves employment before retirement, the 
member's DB benefits could be converted to DC and transferred to another 
arrangement.  The member could nominate the receiving arrangement, failing which a 
default arrangement nominated by the employer would take the transfer.  One of the 
questions the Government asks is the basis on which DB benefits should be converted 
to DC.  The options under consideration range from the cash equivalent transfer value 
basis to full buyout. 

 Changing scheme pension ages 

It is suggested that schemes that wish to adjust their normal pension ages in line with 
changes in life expectancy, or to link increases to state pension age increases, could 
be helped to do so.  The Government Actuaries Department could publish a new index 
of pension ages based on the latest predictions of life expectancy, perhaps every three 
years.  Increases to a scheme's normal pension age could then be linked to this index.  
Again, a statutory override to facilitate scheme rule amendments is being considered. 

The Government suggests that members nearing retirement may need protection to 
ensure they have reasonable time to adjust to a new normal pension age, eg, normal 
pension age could not be adjusted for any members who are within ten years of the 
scheme's existing normal pension age.  (Most schemes are not currently prevented 
from raising their normal pension age for future service, so part of this new 'flexibility' 
could in fact be a new restriction.) 

DC models 

The consultation paper looks at four models for defined ambition pensions based on a DC 
starting point.  Whilst these are all DC at their core they involve some form of guarantee, 
normally given by an insurer.  The paper also considers "collective DC", which is a DC 
arrangement that involves targeted, but not guaranteed, defined benefits.  In all of these 
cases, the employer's financial obligation is limited to its defined contributions. 

 Money-back guarantee 

The Government has ruled out establishing a DC protection fund akin to the PPF but 
has looked at private sector possibilities.  It points out that guarantees that DC pots will 
never be smaller than the value of contributions paid in are already possible but that 
there seems to be little appetite for such products. 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Consultation: 
https://www.gov.uk/government/consul
tations/reshaping-workplace-pensions-
for-future-generations  

http://www.traverssmith.com/media/1293777/ts4-_20050953-v1-whip_37.pdf
https://www.gov.uk/government/consultations/reshaping-workplace-pensions-for-future-generations
https://www.gov.uk/government/consultations/reshaping-workplace-pensions-for-future-generations
https://www.gov.uk/government/consultations/reshaping-workplace-pensions-for-future-generations
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 Capital and investment return guarantee 

Similarly, guaranteeing that a DC pot will not fall in value, from a point part-way 
through its accumulation, is also already possible.  Again, the fact that products such 
as this are not widely available may mean that there is little appetite for them.   

 Retirement income insurance 

As an example, starting from age 50 a part of the member's DC pot could be used 
each year to buy an income insurance product guaranteeing a minimum level of 
income, which grows as more cover is purchased.  The pension is drawn from the fund 
and the insurance cover takes over if or when the DC pot is depleted.  The 
Government believes that insurers are not attracted by this type of business unless 
large scales are involved.  It therefore says that this option is unlikely to be viable in 
the short to medium term.  Products such as this cannot currently be offered in the UK 
due to Finance Act 2004 annuity and drawdown rules.   

 Pension income builder 

Under this option, part of the DC pot is used each year to buy a deferred annuity.  The 
rest of the fund is invested collectively in risk-seeking assets.  Revaluation and 
indexation increases are awarded if investment returns are good enough.  Year-on-
year increases to the ultimate pension give members confidence that their pension is 
building.   

The Government notes that such arrangements need to operate on a large, 
intergenerational scale in order to realise the benefits of collective investment, allow 
smoothing of returns, and spread mortality risks.  Again, Finance Act 2004 
decumulation rules currently prevent this option from being offered.  Perhaps with 
issues over "with profits" policies in mind, it is also noted that strong governance 
requirements and regulatory oversight would be required but there are no firm 
proposals at this stage.   

 Collective DC 

Collective DC schemes are DC arrangements with targeted, but not guaranteed, DB 
benefits and with indexation conditional on the scheme's funding position.  If funding 
levels are too low, the targeted benefits can be reduced.  The trustees (or providers) 
select the investments and pay pensions from scheme funds rather than by purchasing 
annuities. 

These schemes need to operate on a large scale with members of different ages for 
risk-sharing purposes.  The Government had previously rejected collective DC as an 
option but is now looking at it again.  The Government still needs to consider in detail 
how legislation and regulation should apply to these schemes.   

New scheme classifications 

The consultation proposes reforming pensions legislation to classify schemes as one of 
three types: 

 Defined benefit – where all of the benefits are promised, with no discretionary 

element. 

 Money purchase – where all of the benefits are DC (under the new Pensions Act 

2011 definition that is expected to apply from April 2014, ie, where no funding deficit 
can arise – see below). 

 Defined ambition – where there is some form of guarantee but not complete certainty 

about the ultimate benefits.  For example, cash balance schemes; schemes with 
longevity adjustment factors; schemes with discretionary pension increases; hybrid 
schemes; and any schemes reclassified as not money purchase under the new 
Pensions Act 2011 definition (see below). 

More consideration needs to be given to how legislation applicable to benefits that are not 
money purchase would apply to the new DB and defined ambition options.  The 
consultation notes that defined ambition schemes could be made subject to different 
requirements for automatic enrolment scheme quality, trustee knowledge and 
understanding, disclosure of information and internal controls.  But further thought needs 
to be given to how legislation would apply to defined ambition schemes in the more 
difficult areas, eg, scheme funding, employer debt, and PPF protection and levies. 

 

DC pension charges 

A short Government consultation asked for views on the following possible new legislation 
in respect of DC pension charges under occupational and personal pensions. 

Disclosure of information 

 Widening the disclosure requirements for trustees to include information about charges 
in the basic scheme information and annual benefit statements.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

 

 

 
 
 

Consultation: 
https://www.gov.uk/government/consul
tations/better-workplace-pensions-a-
consultation-on-charging 

https://www.gov.uk/government/consultations/better-workplace-pensions-a-consultation-on-charging
https://www.gov.uk/government/consultations/better-workplace-pensions-a-consultation-on-charging
https://www.gov.uk/government/consultations/better-workplace-pensions-a-consultation-on-charging
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 Introducing a standard framework for the disclosure by providers of costs and charges 
through a code of conduct by mandating information to be provided to employers.  

 Requiring disclosure of transaction costs to members, employers, trustees and 
independent scheme governance committees. 

High or unfair pension charges 

 A cap on pension scheme charges for active and deferred members' default 
investment funds in qualifying DC schemes for employers with automatic enrolment 
staging dates from April 2014, extending by April 2015 to all employers who have 
already had their staging date.   

The Government is considering three options for capping charges: 

o A charge cap of 1% of funds under management, reflecting the stakeholder 
pension cap. 

o A charge cap of 0.75% of funds under management, reflecting the charging 
levels already being achieved by many schemes. 

o A two-tier "comply or explain" cap.  There would be a standard cap of 0.75% of 
funds under management for all default funds in DC qualifying schemes. A higher 
cap of 1% would be available to employers who explained the reason to the 
Pensions Regulator. 

The Government asks for views on how to cap charges under schemes that apply 
charges to contributions as well as funds.  (For example, NEST charges 1.8% on 
contributions and a 0.3% annual management charge.)    

 Banning differential charging between active and deferred members in DC qualifying 
schemes: this would address "active member discounts" and a similar practice 
whereby scheme members are moved to a personal pension with higher charges 
when they become deferred.  This ban could take effect for schemes put in place for 
employers with automatic enrolment staging dates from April 2014, perhaps with 
transitional arrangements for other employers. 

 Extending the ban on consultancy charges under automatic enrolment schemes (in 
place since 14 September 2013 – see WHiP Issue 42) to all qualifying DC schemes.   

Legacy schemes 

The Association of British Insurers (ABI) and those of their members that provide contract-
based DC pensions have agreed to carry out an audit of "at risk" schemes covering all 
workplace pension products sold pre-2001 and all post-2001 workplace pension products 
with charges over an equivalent of 1% annual management charge.  

The Pensions Regulator is also working on proposals to allow trustees to assess value for 
money in small trust-based schemes, and for those schemes to provide data on those 
assessments. 

The current Pensions Bill (see WHiP Issue 39 and below) includes powers to set 

minimum quality standards for workplace pension schemes, including limits on charges in 
these schemes.  Once the ABI's and the Regulator's work is complete, the Government 
will consider whether any further action is required to deal with the issues identified by the 
Office of Fair Trading (see WHiP Issue 42). 

The Government subsequently published a short report on research into DC pension 
scheme annual management charges. 

 

Money purchase benefits legislation 

The Government is consulting until 12 December 2013 on draft regulations under the 
Pensions Act 2011 (see WHiP Issue 30) regarding the redefinition of "money purchase 

benefits" in all pensions legislation, following the court decisions in Houldsworth v Bridge 
Trustees (see WHiP Issue 28).  It is intended that the legislation will come into force on 6 

April 2014 but with retrospective effect in some areas.   

In the Bridge case, various types of arrangements involving a DC element were held to be 

money purchase arrangements for the purposes of pensions statutes despite the potential 
for funding deficits to arise.  This classification is of particular importance to statutory 
provisions governing scheme funding, employer debts (section 75), winding-up priorities 
and the PPF.  The arrangements affected include those with one or more of the following 
benefit features: 

 DC benefits that are internally annuitised by the scheme; 

 guaranteed or notional DC investment returns (in schemes other than those already 
categorised as "cash balance"); 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 

Research report: 
https://www.gov.uk/government/public
ations/charges-in-defined-contribution-
pension-schemesl  

Consultation: 
https://www.gov.uk/government/consul
tations/definition-of-money-purchase-
benefits-in-occupational-pension-
schemes   

http://www.traverssmith.com/media/1361594/whip_issue_42.pdf
http://www.traverssmith.com/media/1305273/whip_issue_39.pdf
http://www.traverssmith.com/media/1361594/whip_issue_42.pdf
http://www.traverssmith.com/media/604607/whip_issue_30.pdf
http://www.traverssmith.com/media/604454/whip_issue_28.pdf
https://www.gov.uk/government/publications/charges-in-defined-contribution-pension-schemes
https://www.gov.uk/government/publications/charges-in-defined-contribution-pension-schemes
https://www.gov.uk/government/publications/charges-in-defined-contribution-pension-schemes
http://www.bailii.org/ew/cases/EWHC/Ch/2013/3181.html
http://www.bailii.org/ew/cases/EWHC/Ch/2013/3181.html
http://www.bailii.org/ew/cases/EWHC/Ch/2013/3181.html
https://www.gov.uk/government/consultations/definition-of-money-purchase-benefits-in-occupational-pension-schemes
https://www.gov.uk/government/consultations/definition-of-money-purchase-benefits-in-occupational-pension-schemes
https://www.gov.uk/government/consultations/definition-of-money-purchase-benefits-in-occupational-pension-schemes
https://www.gov.uk/government/consultations/definition-of-money-purchase-benefits-in-occupational-pension-schemes
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 DC benefits with a GMP underpin; 

 DC benefits with any other kind of DB underpin. 

As a result of the Bridge case, such arrangements were capable of being underfunded but 

were not protected by scheme funding and employer debt legislation, nor by the Pension 
Protection Fund.   

The Government had never intended arrangements where underfunding is possible to be 
classified as money purchase and so included provisions in the Pensions Act 2011 to 
amend the definition of "money purchase benefits" in all pensions legislation.  Section 29 
will redefine a money purchase benefit (except those already in payment) as one where 
the "rate or amount is calculated solely by reference to assets which (because of the 
nature of the calculation) must necessarily suffice for the purposes of its provision to or in 
respect of the member".   

By default, the redefinition has effect from 1 January 1997 but the regulations will limit 
much of the effect to periods from either 28 July 2011 (the day after the Supreme Court 
decision in Bridge and the Government announcement) or the date they come into force, 
which is expected to be 6 April 2014.   

Trustees and employers of schemes with any of the features outlined above should take 
advice on how the proposed legislation will affect them.  It is intended that most of the 
impact, eg, as regards scheme funding, PPF levies, revaluation and indexation, will only 
be prospective.  The retrospective effects may, however, require some steps already 
taken by affected schemes to be reviewed - in areas such as employer debt calculations, 
surplus payments, and winding-up. 

There are particular issues with underpin benefits, where the draft regulations do not 
seem to match the policy intentions, and we have raised these concerns with the 
Government. 

 

Disclosure of information: new regulations 

New disclosure of information regulations replace the existing 1996 regulations with effect 
from 6 April 2014.  (See WHiP Issue 41 for background on the consultation.)  The new 

regulations are intended to consolidate, simplify and align occupational and personal 
pension disclosure obligations.  The most interesting changes being made are as follows. 

 Electronic disclosure using a website and email alerts is currently only permissible for 
matters covered by the disclosure of information regulations.  Some other regulations 
that require disclosure will be brought within the electronic disclosure regime by the 
new regulations (but remain separate from them).  This includes disclosure in the 
following areas: 

o early leaver statements 

o transfer values 

o contracting-out elections 

o winding-up notices, reports, etc 

o pensions and divorce (earmarking and pension sharing) 

o appointment of an independent trustee 

o consultation by employers over listed changes 

o notices about payments to employers 

 A drafting error in the draft regulations has been corrected.  This would have required 
annual reports for multi-employer schemes to list "the 100 largest investments by 
value held by the scheme ... stating what percentage of the resources of the scheme 
each such investment represents", identifying which are employer-related, and (if there 

is more than 5% employer-related investment) listing the relevant investments and the 
employer concerned.  This will now be a requirement only if a scheme wishes to report 
its employer-related investment holdings based solely on scheme employers (not 
including connected or associated parties).  This is aimed at large multi-employer 
master trust schemes such as NEST.  Schemes may continue to declare any 
employer-related investments in the existing manner and most are expected to do so. 

 There will be a new requirement for DC schemes to tell members about "lifestyling" 
arrangements for their investments as part of the basic scheme information and again 
before it starts to apply (eg, with an annual statement).  This is also intended to cover 
"target date funds".  The required information includes a summary of the advantages 
and disadvantages of lifestyling.  This requirement will apply between five and fifteen 
years before retirement, as well as being part of the basic scheme information. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Regulations: 
http://www.legislation.gov.uk/uksi/2013
/2734/made  

http://www.traverssmith.com/media/1348099/whip_issue_41.pdf
http://www.legislation.gov.uk/uksi/2013/2734/made
http://www.legislation.gov.uk/uksi/2013/2734/made
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 The investment report in the scheme annual report must now include the trustees' 
policy (if any) in relation to the rights (including voting rights) attaching to investments, 
and the extent (if at all) to which social, environmental or ethical considerations are 
taken into account in the selection, retention and realisation of investments. 

 Only basic information about transfer options will need to be provided as part of the 
basic scheme information, with more detailed information available on request. 

 There will no longer be an obligation to tell members what their "normal pension age" 

is but there will be a new obligation to tell them when benefits are payable. 

 DB benefit statements will no longer be required to use a specific scheme pension 
age; instead they can use any date specified by the trustees or agreed with the 
member.  Trustees will also no longer have to use a calculation date within one month 
of the statement. 

 When issuing statutory money purchase illustrations (SMPIs), schemes will no longer 
have to assume that an index-linked annuity with an attaching dependant's pension 
will be purchased.  If a scheme changes its illustration assumptions, it will have to 
inform the member and explain the effect on the illustration.  Illustrations will be 
allowed to include expected future voluntary contributions, for both active and deferred 
members. 

It is also made clearer that SMPIs may include lump sum retirement benefits.  The first 
SMPI can now be later than under current law (to avoid situations where there have 
been no contributions and no sensible way of projecting benefits). 

 DC members will have to be sent information about retirement options etc at least four 
months (currently six months) before their pension age. 

 Information about material alterations to basic scheme information will have to be 
given as soon as possible after the decision is taken and no later than three months 
thereafter.  Currently, this must be done before the change takes effect, where 
practicable, and not later than three months after that. 

 Information about the constitution of the scheme, which is available on request, will 
need to be given only once in a 12 month period. 

 There will be a new overarching requirement for any information disclosed to be 
accompanied by a statement giving an address from where further information can be 
obtained. 

 

State pensions 

Bridging pensions: state pension deduction before member's state pension age 

The Deputy Pensions Ombudsman has held that the Marks and Spencer Pension 
Scheme trustee properly applied a state pension deduction under the scheme rules at age 
60, despite the member's state pension age being 65 and seven months.  The Deputy 
Ombudsman did, however, find the trustee responsible for maladministration for having 
told the member that the state pension deduction would apply at her state pension age. 

Prior to retiring in March 2010, Mrs Thew was given details of the pension she would 
receive, which she was informed would be reduced by the state pension deduction when 
she reached state pension age.  Having read about changes to state pension ages, Mrs 
Thew contacted the scheme in May 2011 to clarify her position.  She was then told that 
the state pension deduction would apply from age 60.   

The rules governing Mrs Thew’s pension were unusual in that they provided that the state 
pension deduction would apply from “pensionable age” under the Social Security and 
Pensions Act 1975, which was 60 for women and 65 for men.  The Deputy Ombudsman 
determined that subsequent changes to other legislation which increased state pension 
age did not change the interpretation of the rules. 

Whilst the Deputy Ombudsman found that the trustee had paid Mrs Thew the correct 
benefits, the scheme literature and information given to her prior to her retirement were 
found to have been misleading.  This had stated that the deduction would take effect when 
members reached “state pension age” but did not define that term.  The Deputy 
Ombudsman accepted that Mrs Thew could have worked her way through the scheme 
documentation in order to ascertain her true entitlement but it was not reasonable to 
expect her to do so and, in the absence of a definition in the literature, it was reasonable 
for her to conclude that the deduction would take effect on her actual state pension age. 

The Deputy Ombudsman accepted that Mrs Thew had based her decision to retire early at 
least in part on the incorrect information provided to her.   She was not, however, satisfied 
that Mrs Thew had suffered financial loss.  This was based on the fact that the difference 
in the amount of pension was only £3,600 over four years; that Mrs Thew had more 
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leisure time as a result of not working; because she was unable to demonstrate that she 
had entered into any financial arrangements in reliance on her expectations; and that she 
did not seem to have taken steps to mitigate any loss (for example, by finding new full or 
part time employment to make up for the lost income). 

The Deputy Ombudsman was satisfied that Mrs Thew had suffered distress on learning 
that her pension would be less than she was advised it would be on several occasions. 
The trustee had offered to pay £75 but the Deputy Ombudsman awarded £500. 

The Deputy Ombudsman also considered whether the application of the state pension 
deduction at age 60 for women and 65 for men constituted unlawful sex discrimination.  
Applying the European Court's decision in Roberts v Birds Eye Walls (1993) (which held 
that different treatment of men and women is lawful where the intention is to address 
differences arising from inequality in the state pension, even if the design ultimately fails to 
achieve its purpose), the Deputy Ombudsman held that the sex discrimination was 
objectively justifiable. 

The rules of the Marks and Spencer Pension Scheme are unusual in that they refer to 
state pension age as defined in a historic statute.  Please see our recent briefing note 
Bridging Pensions – state pension age issues for details of issues which more 

commonly arise in this area. 

State pension age increases 

In his Autumn Statement, the Chancellor of the Exchequer announced expected further 
rises in state pension ages, based on a core principle that people should spend, on 
average, up to one third of their adult life (from age 20) drawing their state pension. 

The Government expects that the rise to age 68, currently due in 2046, could be brought 
forward to the mid-2030s, with a further rise to 69 expected by the late-2040s.  The dates 
will not be known until the first in a series of regular formal reviews takes place.  Under the 
Pensions Bill as it currently stands, this would have to be done by May 2017. 

 

Transfers to QROPS: HMRC guidance 

HMRC has published guidance on the possible taxation of transfer payments to schemes 
that are included in its published QROPS (qualifying registered overseas pension 
schemes) list which do not in fact qualify as QROPSs and so are subsequently removed.   

Transfers to QROPSs are authorised payments but if the scheme is not a QROPS (or a 
registered pension scheme) then the transfer is unauthorised and tax charges apply.  The 
new guidance follows an unreported case in which HMRC was reportedly severely 
criticised by the judge for attempting to tax as an unauthorised payment a transfer from a 
registered pension scheme to a scheme it had listed as a QROPS at the time of the 
transfer but which it later removed from its list.  The judge required HMRC to agree to 
formulate a clear policy on its approach to the tax assessment of such transfers before he 
would accept HMRC's withdrawal from the case. 

Since 24 September 2008, HMRC has included a caveat in its QROPS list saying that 
QROPS status has not been verified and that transfers can give rise to tax charges if the 
scheme is not in fact a QROPS. 

The new HMRC statement first addresses transfers which took place before 24 
September 2008.  It says that HMRC will not tax transfers to schemes included in its 
QROPS list at the time of the transfer but later removed where there would be 
"conspicuous unfairness", ie, in the absence of any dishonesty or fraud.  The statement is 
not at all clear that there will be no taxation where the member has not been dishonest but 
other parties have been (eg, pension liberation organisations). 

As regards transfers from 24 September 2008 onwards, the statement merely says that 
HMRC will consider whether or not to tax the unauthorised payment based on the same 
principle. 

 

Trustees liable to compensate for taxes on death benefit paid late 

In the case of Ms K Browne, the Pensions Ombudsman found the trustees of the Wrigley 
Pension Plan liable to compensate a lump sum death benefit beneficiary's estate 
(because the beneficiary had also subsequently died) for an unauthorised payments tax 
charge and surcharge that had reduced the benefit paid by 55%.  This was because the 
trustees had missed the two year deadline for making such payments under the Finance 
Act 2004, due to "half-hearted" enquiries about prospective beneficiaries made to only one 
person.   
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The compensation ordered included: 

 simple interest on the lump sum of £18,974.40 they had actually paid, starting from the 
end of the two year period; 

 £23,190.94 for the tax charges, plus simple interest from the same date; and 

 any tax or other charges on these payments that HMRC imposes. 

 

Pensions Bill amendments 

Government amendments to the current Pensions Bill (see WHiP Issue 39) have been 

agreed in the House of Commons, the most interesting of which were as follows. 

 When short service refunds are abolished (perhaps in 2014), the Bill had originally 
provided for immediate vesting.  An amendment means that a 30 day vesting period 
will apply to occupational DC schemes, to correspond with the "cooling-off" period 
applicable when an individual starts a personal pension. 

 The statutory override allowing DB scheme benefits to be reduced to reflect increased 
employer NICs when contracting-out is abolished (in April 2016) will be amended so 
that the reduction can be applied to all scheme members (not just those in respect of 
which a NICs increase actually applies) and future joiners (NB quality requirements for 
automatic enrolment purposes still apply). 

Regulations will prescribe the actuarial methods and assumptions to be used to 
calculate cost-neutral reductions and will specify areas where discretion can be 
exercised (eg, the period over which to measure cost increases).  Trustees will be 
required to give employers information they need in order to calculate the appropriate 
benefit reduction. 

 The clause allowing charges to be restricted under DC qualifying schemes is removed 
and replaced by a new clause and schedule.  The new provisions restricting charges 
are similar but apply to "certain work-based pension schemes" (with the scope of this 
to be prescribed).  This is designed to cover more than just schemes that meet the 
quality requirements of the automatic enrolment legislation.  The new provisions could 
cover any existing or legacy DC scheme. 

 The Bill will also give the Government power to introduce quality standards for 
administration or governance of "work-based pension schemes" (of a description to be 

prescribed).  This could be applied to legacy as well as current schemes.  

 

Pension Protection Fund annual report 

The Pension Protection Fund has published its 2012/13 annual report and funding 
strategy update.  It shows a 109.6% funding level and a £1.8 billion surplus (from £14.9 
billion total assets).  The PPF's estimated probability of being financially self-sufficient by 
2030 has increased to 87%. 

 

Statutory money purchase illustrations 

The FRC is consulting on proposed amendments to actuarial standard TM1 on statutory 
money purchase pension illustrations.  The proposed changes take into account the 
increased personalisation possibilities permitted by the new disclosure regulations from 6 
April 2014 (see above). 
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