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Financial Services and Markets 

End of Summer Postcard 2013 

Although for many firms, the impact of AIFMD implementation has recently been the focus of their 
attention, a number of other important developments in the financial services sector have been 
taking place over the summer. In case you have been swamped with AIFMD or other things or 
have just returned from holiday, we provide an update setting out a selection of some of the more 
significant issues that have arisen in the past couple of months. While the weather may be cooling, 
the impact of some of these issues means that the heat is likely to remain on for some financial 
services firms throughout the autumn of 2013 and beyond. 

ACTION POINTS 

Actions that should have been taken or will need to be taken in the near future 

• For firms within the scope of EMIR: 
 
o Firms must take steps to ensure that they are able to comply with each new set of obligations as it comes into effect. Firms 

which enter into derivative transactions as agent for their clients (for example, investment managers entering into derivatives 
on behalf of their clients) should consider the extent to which their clients will look to them to ensure their compliance with 
EMIR.  

o Since 15 March 2013, firms falling within the scope of EMIR have been subject to obligations requiring the timely 
confirmation of non centrally cleared OTC derivatives, marking-to-market of outstanding OTC derivatives not cleared though 
a CCP and, in the case of non-financial counterparties, notification of positions in OTC derivatives exceeding certain 
thresholds to national competent authorities and to ESMA. Firms which do not yet have systems in place to meet these 
obligations should take immediate steps to ensure compliance. Firms which enter into derivative contracts as agent for their 
clients should have procedures in place to ensure that those underlying clients are able to meet any relevant obligations 
under EMIR.  

o Additional risk mitigation requirements in relation to portfolio compression, portfolio reconciliation and dispute resolution will 
apply in relation to non centrally cleared OTC derivatives from 15 September 2013. Firms should therefore have ensured 
that appropriate procedures are in place to ensure that these additional requirements are met.  

o All financial counterparties and non-financial counterparties (regardless of whether they are above or below the relevant 
clearing threshold) will be required to report all OTC and exchange-traded derivative contracts they enter into to duly 
registered trade repositories. Dependent upon the date of registration of trade repositories for relevant asset classes, this 
obligation will apply in respect of OTC derivatives from 1 January 2014. Firms should therefore be conducting due diligence 
and should be preparing to select a trade repository in order to meet their reporting requirements. The reporting obligation in 
relation to exchange-traded derivatives may now be postponed until 1 January 2015. 

For a more extensive discussion of the expected implementation of EMIR and the obligations that will apply to firms as a result, 
please refer to the EMIR section in the Annex to this document.  

• In scope authorised firms should consider as a matter of priority the impact that CRD implementation may have on them: 
 
o Under the FCA's consultation paper on this, firms which currently benefit from FCA rule waivers in respect of obligations in 

GENPRU and BIPRU will lose the benefit of such waivers from 1 January 2014 if the relevant rule in GENPRU or BIPRU 
has no corresponding requirement under the Capital Requirements Regulation. Certain firms will remain subject to 
GENPRU and BIPRU after that date, in which case their rule waivers will remain valid.  

o The FCA's proposals do not contain any specific proposals on the remuneration rules which will apply to IFPRU firms (which 
includes firms with permission to deal on their own account, provide custody, hold client money, or to provide the MiFID 
investment service of "placing"). In principle, IFPRU firms will become subject to the "bankers' bonus cap" – a limit on the 
ratio of variable to fixed remuneration at 1:1 (or 2:1 with a shareholder vote). The FCA may consult on relevant provisions 
later this year, including possible guidance on whether the cap could be disapplied on the basis of the proportionality 
principle. As a result, firms should be aware that they may have limited time to make practical arrangements for 
implementing any measures which are subsequently adopted by the FCA prior to CRD IV entering into force on 1 January 
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2014.  
o A firm currently categorised as an "exempt-CAD firm" (whose permission is limited to the MiFID activities of reception and 

transmission of orders and investment advice) may become subject to enhanced capital requirements and to pay regulation 
for the first time if it has permission to safeguard and administer investments (i.e. to provide custody) or to hold client 
money.  

o BIPRU firms (as redefined in the proposals) are expected to remain subject to the current Remuneration Code provisions 
until 2015.  

For a more extensive discussion of the FCA's proposed implementation of CRD IV in relation to UK investment firms, please 
refer to the CRD IV section in the Annex to this document.  

• Managers which are required under the FCA's COBS rules to publish a statement of whether they commit to the UK 
Stewardship Code should consider whether their statements are compliant in light of the current version of the Code and the 
fact that the FRC will be reviewing the application of the Code to firms in December 2013.  

Other items that may require specific attention 

• Payment service providers may be interested in the EU Commission's proposal to replace the existing Payment Services 
Directive with a new Directive governing payment services in the EU and a new Regulation relating specifically to interchange 
fees. A description of these proposed measures is included in the PSD II section in the Annex to this document.   

• Firms with an interest in marketing funds which invest in long term infrastructure projects may wish to read the EU 
Commission's proposal for a Regulation to introduce a new form of European Long Term Investment Fund. An explanation of 
the proposal is included in the ELTIF Regulation section in the Annex to this document.  

• In light of recent enforcement action, consider revisiting your firm's: 
 
o MiFID transaction reporting arrangements to avoid the reporting failures that occurred in the Royal Bank of Scotland case.  
o complaint handling procedures in light of the Policy Administration Systems case.  
o compliance with the Data Protection Act 1998 in light of the Bank of Scotland case. 
o anti-money laundering policies and procedures in light of the FCA's findings in the Guaranty Trust Bank case.  

Live consultations 

• ESMA 2013/925 – Discussion paper on the clearing obligation under EMIR – closes on 12 September 2013. For further 
information, please refer to the EMIR section in the Annex to this document. 

• ESMA 2013/892 – Consultation paper on draft regulatory technical standards on contracts having a direct, substantial and 
foreseeable effect within the Union and non-evasion of provisions of EMIR – closes on 16 September 2013. For further 
information, please refer to the EMIR section in the Annex to this document.  

• FCA CP 13/6 – Capital requirements for investment firms – closes on 30 September 2013. For further information, please refer 
to the CRD IV section in the Annex to this document.  

 
REMAINING SUMMER ROUND UP  
 
UCITS V: An unexpected bonus for UCITS managers 
 
On 4 July 2013, the EU Parliament published its revised text for the proposed UCITS V Directive designed to implement, amongst 
other changes, reforms in the remuneration policies of UCITS management companies in order to encourage more appropriate 
risk-taking behaviour.  
 
While the Parliament's text would require UCITS management companies to have remuneration policies covering both fixed and 
variable components of remuneration which are designed to promote sound and effective risk management, MEPs narrowly voted 
down a proposal to include a requirement for a CRD-like cap on bonuses. It is therefore expected that the final text of the Directive, 
which will still need to be negotiated between the Parliament and the EU Council, will now not include a limit on bonuses which may 
be paid by such firms.   
 
For the time being, at least, fears that any bonus cap agreed in the context of UCITS V would have inexorably led to a similar 
restriction in a recast version of AIFMD have perhaps been allayed.  
 
The EU Parliament's revised UCITS V text is available at: http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-
//EP//TEXT+TA+20130703+ITEMS+DOC+XML+V0//EN&language=EN#BKMD-10  
 
MiFID II: trilogue is underway, but the finish line may still be some way off 
  
Following the initial publication of the European Commission's legislative proposal for the MiFID II package in October 2011, the 
legislative process has been a protracted affair, with the publication of a large number of compromise proposals for both the MiFID 
II Directive and MiFIR, its accompanying EU regulation, throughout 2012 and the first half of 2013. However, it now appears that 
progress is being made, following an announcement by the outgoing Irish presidency of the EU Council on 17 June 2013 that the 

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+20130703+ITEMS+DOC+XML+V0//EN&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+20130703+ITEMS+DOC+XML+V0//EN&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+20130703+ITEMS+DOC+XML+V0//EN&language=EN
http://www.frc.org.uk/getattachment/e2db042e-120b-4e4e-bdc7-d540923533a6/UK-Stewardship-Code-September-2012.aspx
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Council's final negotiating position had been agreed, thereby heralding the beginning of trilogue discussions between the Council, 
the Parliament and the Commission.  
 
In particular, the announcement indicates that the EU Council's agreed negotiating position involves the following broad areas: 
 
• the introduction of an EU-wide volume cap of 8% on "dark pool" trading, with a 4% limit for each trading venue for use of the 

price reference waiver, the purpose of which is to increase the information available to the market while still permitting some 
legitimate transactions to be effected in the dark; 

• the introduction of the Organised Trading Facility as a new type of regulated trading venue;  
• increased support for small and medium sized enterprises wishing to access the capital markets; 
• ensuring that there is open access to trading venues and central counterparties; 
• increased regulatory safeguards in light of new technological developments such as algorithmic trading or high frequency 

trading; 
• new corporate governance requirements; and 
• an enhanced regulatory framework for derivatives markets.  
 
However, there is still uncertainty about how long the trilogue process will take. Markus Ferber, the EU Parliament's rapporteur for 
the MiFID II proposal, has indicated that in his view, an agreed text might be finalised before the end of 2013. Other experts have 
suggested that negotiations may take considerably longer, possibly requiring up to nine months to reach agreement.  
 
As the MiFID II package will also require ESMA to draft a significant number of technical standards, it seems unlikely that the new 
regime will come into effect prior to 2015 at the earliest.  
 
Report of the Parliamentary Committee on Banking Standards and the Financial Services (Banking Reform) Bill: Changing 
banking for good, but will it necessarily be for the better? 
 
In June 2013, the Parliamentary Commission on Banking Standards ("PCBS") published its final report on banking standards, titled 
"Changing banking for good". While the report covered a range of topics, one significant area in which reforms were proposed was 
in relation to corporate governance and the regime governing senior individuals exercising governance and control functions within 
banks.  
 
The PCBS criticised the current "Approved Persons" regime as being ineffective at identifying responsibilities within banks when 
things go wrong, resulting in a lack of clear individual responsibility for failures and an inability to hold persons exercising significant 
influence functions to account. The report notes that the current system operates as an "initial gateway to taking up a post" instead 
of permitting regulators to ensure that senor individuals continue to exercise individual responsibility for a bank's operations 
throughout their tenure. The PCBS was also highly critical of the FSA, accusing it of "dilatoriness" in taking appropriate steps to 
amend the Approved Persons regime after identifying the need for reform and describing it as "seemingly paralysed by the 
operational deficiencies of the existing system".  
 
In order to remedy these perceived failures, the PCBS advocated the introduction of a "Senior Persons Regime" to replace the 
significant influence functions element of the current Approved Persons regime, with an increased focus on individual 
responsibilities and the allocation of key responsibilities to specific individuals who formally accept them. The proposed Senior 
Persons Regime would cover a narrower range of individuals than are currently categorised as exercising significant influence 
functions: the report proposes that board and executive committee members of banks will always fall within the regime, while other 
individuals should be identified by banks themselves, following guidelines set by regulators. In particular, the PCBS proposed that: 
 
• all key activities that the business undertakes or key risks to which it may be potentially be exposed should be assigned to a 

specific Senior Person; 
• individuals must be able to demonstrate that they have the necessary skills and expertise and are fit and proper to carry out the 

responsibilities that have been assigned to them; 
• responsibilities should not be able to be shared between individuals, unless they are generic to a particular office (e.g. 

responsibilities of non-executive directors generally); 
• a Senior Person must not report directly to anybody within a UK-based organisation who is not themselves a Senior Person; 

and 
• a bank's board should have a duty to certify to the regulator on a regular basis that the bank is fulfilling its obligations under the 

Senior Person Regime. 
 
The PCBS also proposed the introduction of a broader licensing regime which would cover anybody working in banking, including 
Senior Persons, whose actions have the potential to cause serious harm to the bank, its reputation or its customers. Administrative 
and support staff would not be covered by the regime, nor would those within junior positions who have very limited autonomy and 
responsibility. As this regime would be broader than the current Approved Persons regime, the PCBS has proposed that employers 
would be responsible for verifying that staff are fit and proper persons to be licensed, rather than regulators. The purpose of the 
expanded licensing regime would be to allow regulators to take direct action against a wider range of individuals who might engage 
in behaviour which causes harm to the bank.  
 
Perhaps most controversially, the PCBS advocated the introduction of a new criminal offence of reckless misconduct in the 
management of a bank which would apply to individuals covered by the proposed Senior Persons Regime. In addition, the PCBS 
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recommended that legislation should be introduced which would permit civil recovery of remuneration from individuals who are 
found guilty of the offence.  
 
In July 2013, the Government published its response to the PCBS's report, indicating that it intends to implement, amongst other 
measures, a new Senior Persons Regime and will introduce a new criminal offence of reckless misconduct for senior bankers. It 
also stated that it intends to consider further how civil recovery of remuneration for those convicted of the offence may be 
implemented and whether there ought to be a time limit for bringing proceedings in relation to the offence. The Financial Services 
(Banking Reform) Bill is currently expected to be amended to reflect these measures in the autumn of 2013.   
 
The full report of the PCBS is available at: http://www.parliament.uk/business/committees/committees-a-z/joint-select/professional-
standards-in-the-banking-industry/news/changing-banking-for-good-report.  
 
The Government's response to the PCBS report is available at: 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/211047/gov_response_to_the_parliamentary_commi
ssion_on_banking_standards.pdf.   
 
Draft Consumer Contracts (Information, Cancellation and Additional Payments) Regulations 2013: A consumer's 
prerogative to change his mind 
 
On 6 August 2013, the Department for Business Innovation and Skills ("BIS") published a draft version of the Consumer Contracts 
(Information, Cancellation and Additional Payments) Regulations 2013 (the "CCRs"), which form part of the UK's implementation of 
the EU Consumer Rights Directive. The proposed CCRs will replace the Consumer Protection (Distance Selling) Regulations 2000 
and the Cancellation of Contacts made in a Consumer's Home or Place of Work etc. Regulations 2008 for contracts which fall 
within their scope and which are entered into after a future date which has yet to be specified.  
 
Certain contracts are specifically excluded from the scope of the CCRs. Importantly, they do not generally apply to contracts for 
services relating to banking, credit, insurance, personal pensions, investment or of a payment nature. However, certain provisions 
do apply in relation to ancillary financial services contracts. These are contracts by which a financial service is provided in 
conjunction with the sale of non-financial goods or services, where the financial service is either provided by the trader or by a third 
party on the basis of an arrangement between that third party and the trader. This could include, for example, consumer credit, 
insurance policies or extended product warranties offered by a goods retailer or by a third party with which that retailer had a 
referral relationship.  
 
Broadly, if the consumer exercises his right of cancellation in relation to the main contract, the ancillary financial services contract 
will automatically be terminated at no cost to the consumer (subject only to certain narrow exceptions). In addition, no additional 
charges for the ancillary financial services contract are payable unless agreed with the consumer before he is bound by the main 
contract. Accordingly, the final implementation of the CCRs may be of interest to those financial services firms who enter into 
ancillary contracts with consumers of non-financial goods or services.  
 
The draft CCRs are available at: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/226625/bis-13-
1111-the-consumer-contracts-information-cancellation-and-additional-payments-regulations-2013.pdf  
 
Select Committee Report on the UK Stewardship Code: Hoping to redraft the rules of engagement 
 
The House of Commons Business, Innovation and Skills Select Committee published its report in relation to the Kay Review of UK 
Equity Markets and Long-Term Decision Making on 25 July 2013, recommending, amongst other measures, that the Financial 
Reporting Council's ("FRC") Stewardship Code be enhanced.   
 
The Select Committee recommends that revisions to the Code should allow investment managers to focus on strategic issues 
facing companies, moving away from the current focus on short-term profit, and that it should be emphasised that investor 
engagement with companies should extend beyond financial affairs to include longer-term issues such as environmental, social 
and governance factors. The report also calls for the role of institutional investors to be expanded in order to require engagement 
with systemic risks to the UK equity market as a whole, rather than only engaging with those risks which are relevant to their 
immediate portfolio companies. In order to address divergent views about the duties included within the term "stewardship", the 
Select Committee has also suggested that the Code should include a single authoritative definition of the word.  
 
The Select Committee also expressed concern that while progress had been made in relation to the number of investment 
managers signing up to the Code, sign-up among owners (e.g. pension fund trustees) was low, leading to a lack of demand from 
investors. In order to address this, the report recommends that the Government should publish a target for sign-up levels with a 
clear timescale for this to be achieved. If that target is not met on a voluntary basis, the Select Committee encourages the 
Government to consider whether the Code ought to be given legislative force. 
 
The FCA's current Conduct of Business sourcebook requires investment firms, other than venture capital firms, which are 
managing investments for professional clients who are not natural persons, to disclose clearly on their websites either the nature of 
their commitment to the Code or, where they do not commit to the Code, their alternative investment strategy. As a result, any 
future revisions to the wording of the Code will be of interest to investment managers.  
 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/226625/bis-13-1111-the-consumer-contracts-information-cancellation-and-additional-payments-regulations-2013.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/226625/bis-13-1111-the-consumer-contracts-information-cancellation-and-additional-payments-regulations-2013.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/226625/bis-13-1111-the-consumer-contracts-information-cancellation-and-additional-payments-regulations-2013.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/211047/gov_response_to_the_parliamentary_commission_on_banking_standards.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/211047/gov_response_to_the_parliamentary_commission_on_banking_standards.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/211047/gov_response_to_the_parliamentary_commission_on_banking_standards.pdf
http://www.parliament.uk/business/committees/committees-a-z/joint-select/professional-standards-in-the-banking-industry/news/changing-banking-for-good-report
http://www.parliament.uk/business/committees/committees-a-z/joint-select/professional-standards-in-the-banking-industry/news/changing-banking-for-good-report
http://www.parliament.uk/business/committees/committees-a-z/joint-select/professional-standards-in-the-banking-industry/news/changing-banking-for-good-report
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The Code was originally published in July 2010 and updated in September 2012. At the time of the update, the FRC encouraged all 
firms to review their policy statements in light of the revisions. The Select Committee Report indicates that the FRC will be 
reviewing the application of the Code by firms in December 2013 and firms should consider revisiting the wording of the disclosures 
on their websites to ensure that these are up to date (including, where necessary, revised references to the updated version of the 
Code).  
 
The Select Committee report is available at: http://www.publications.parliament.uk/pa/cm201314/cmselect/cmbis/603/603.pdf  
 
Enforcement round-up 
 
Below is a very brief overview of some notable enforcement actions which have occurred during the summer. 
 
Sesame Limited – failure to take reasonable care to ensure suitable investment advice and failure to achieve effective 
oversight over appointed representatives 
 
In June 2013, the FCA fined Sesame Limited £6.031 million for breaches of Principles 3 and 9 of the FCA's Principles for Business 
and breaches of the Conduct of Business sourcebook due to the firm's failure to ensure the suitability of its investment advice and 
discretionary decisions for its customers and its failure to ensure adequate oversight of its appointed representatives. The various 
breaches occurred between July 2005 and September 2012. In particular, Sesame's sales executives incorrectly advised 
customers that certain investment products were low risk or involved guaranteed capital or income growth and failed to provide 
either an explanation of the key risks of the investments or a balanced view of their associated advantages or disadvantages. The 
FCA also expressed concern that Sesame appeared to have adopted the incorrect view that its appointed representatives were its 
clients, rather than the actual retail customers receiving the investment advice.  
 
In light of the significant number of mis-selling actions brought by the FCA in the past year, the case acts as another reminder that 
firms providing investment advice and discretionary investment services should take steps to ensure that sales executives properly 
understand the risk profile of each product and keep adequate records to explain the basis of any investment advice given or 
decisions taken. Firms that operate through appointed representatives should also ensure that they have suitable supervisory 
frameworks in place and that appointed representatives also keep accurate records which are subject to regular quality control.  
 
The final notice is available at: http://www.fca.org.uk/your-fca/documents/final-notices/2013/sesame-limited  
 
Michael Coscia – market abuse through "layering" of oil trades 
 
On 3 July 2013, the FCA imposed a fine of $903,176 (approximately £598,000) on Michael Coscia, a trader based in the United 
States with over 25 years' experience, for market abuse relating to trading in oil products in September and October 2011. Mr. 
Coscia used an automated algorithmic programme to place trades on ICE Futures Europe through member stockbrokers. ICE 
Futures Europe is a prescribed market for the purposes of the market abuse regime.  
 
The FCA found that Mr. Coscia's trading involved placing a small resting order at the best bid or offer price and then making a 
series of large trades at improving price levels on the other side of the order book, creating a false impression of demand (where 
these were buy orders) or supply (where these were sell orders) in order to facilitate execution of the resting order at a price which 
was more favourable to Mr. Coscia. The second stage would then involve an identical sequence, but in reverse on the opposite 
side of the order book so as to close out the position opened by the trade in the first stage. The FCA concluded that Mr. Coscia's 
algorithmic trading programme was deliberately designed to favour execution of the small resting orders, resulting in only 0.1% of 
Mr. Coscia's large orders being executed, compared with 44.5% of his small orders within the relevant period. Mr. Coscia's total net 
profit for the relevant period as a result of the trading was calculated as approximately $280,000.  
 
The impact of Mr. Coscia's trades on the market was found to be significant, creating a false impression of liquidity and eventually 
leading to the withdrawal of a major market participant from the ICE directly as a result of the abusive trading. The transactions or 
orders were not effected for legitimate reasons and were not in accordance with accepted market practices and accordingly the 
FCA determined that Mr. Coscia should be disgorged of all profits from the trading and fined an additional amount in order to deter 
other individuals from similar conduct in the future.  
 
The decision confirms the guidance given by the FSA in Market Watch 33 in August 2009, which indicated that layering could 
constitute market abuse through manipulating transactions and misleading behaviour. It also shows that the FCA will pursue 
overseas persons in cases of market misconduct.  
 
The final notice is available at: http://www.fca.org.uk/your-fca/documents/final-notices/2013/michael-coscia  
 
Policy Administration Services Limited – inadequate complaint handling procedures 
 
In July 2013, the FCA fined Policy Administration Services Limited ("PAS") a total of £2.834 million for breaching Principles 3 and 6 
of the FCA's Principles for Business by failing to operate adequate complaint handling procedures and failing to treat customers 
fairly in relation to complaint handling in connection with mobile phone insurance policies between June 2009 and September 2011.  
 
In particular, the FCA noted that PAS failed to record all customer expressions of dissatisfaction as formal complaints and therefore 
risked failing to apply the dispute resolution rules in the Dispute Resolution: Complaints Sourcebook ("DISP"), as required. In 

http://www.fca.org.uk/your-fca/documents/final-notices/2013/michael-coscia
http://www.fca.org.uk/your-fca/documents/final-notices/2013/sesame-limited
http://www.publications.parliament.uk/pa/cm201314/cmselect/cmbis/603/603.pdf
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addition, the failure to characterise customer complaints correctly led to management information about customer satisfaction levels 
being incorrectly reported, leading to a potentially inaccurate view among senior managers about the company's performance. 
Senior management also failed to carry out a root cause analysis as required by DISP, even though 68 per cent of recorded 
complaints related to allegations of mis-selling of insurance policies. 
 
The decision illustrates the importance of accurate recording of complaints information and the need for management to monitor 
the underlying causes of complaints in order to address potential systemic failings highlighted by customer communication of 
dissatisfaction. 
 
The final notice is available at: http://www.fca.org.uk/your-fca/documents/final-notices/2013/policy-administration-services-limited  
 
Royal Bank of Scotland – failure to report transactions in financial instruments 
 
July 2013 also saw The Royal Bank of Scotland plc and The Royal Bank of Scotland N.V. (together, "RBS") being fined a total of 
£5.62 million for reporting failures in relation to transactions in financial instruments falling within the scope of the Markets in 
Financial Instruments Directive ("MiFID") between November 2007 and February 2013.  
 
Under MiFID, investment firms which execute transactions in specified financial instruments which are admitted to trading on a 
regulated market must report details of those transactions to the FCA as quickly as possible in order to permit the FCA to monitor 
and promote market integrity. Due to certain errors in RBS's systems and controls, particularly the use of an inaccurate reference 
code when identifying counterparties to transactions, RBS made approximately 44.8 million inaccurate transaction reports to the 
FCA throughout the relevant period and failed to report approximately 804,000 additional transactions entirely.  
 
The case joins a growing number of high-profile failures by well known firms to comply with their reporting obligations due to 
systemic defects. It serves as a reminder for investment firms to review their reporting arrangements under MiFID and to consider 
whether they need to carry out a quality assurance check on their transaction reports. The FCA has made available a facility on its 
website which permits firms to request a sample of the transaction data that they have submitted for these purposes, which is 
available at the following address: http://www.fca.org.uk/firms/systems-reporting/transaction-reporting/managing-transaction-
reporting/sample-transaction-reports.  
 
The final notice is available at: http://www.fca.org.uk/your-fca/documents/final-notices/2013/rbs  
 
Swinton Group Limited – mis-selling of insurance products 
 
In July 2013, the FCA also published a final notice announcing that it had fined Swinton Group Limited £7.38 million for breach of 
Principles 3, 6 and 7 of the FCA's Principles for Businesses in connection with telephone sales of certain add-on monthly insurance 
products between April 2010 and April 2012.  
 
The FCA noted that Swinton's sales executives relied on scales scripts which meant that in a large number of sampled cases, they 
gave potentially misleading information to customers or failed to explain that monthly policies were optional add-ons to the core 
products being sold and could be declined. In addition, the sales executives failed in a number of cases to disclose the limitations 
and exclusions to which the insurance policies were subject prior to the customer agreeing to buy the relevant product, or promoted 
insurance policies to customers who already had duplicate cover under pre-existing policies and therefore would derive no benefit 
from the new policy.  
 
The case is another example in a growing line of regulatory actions taken by the FCA against alleged mis-selling of insurance 
products.  
 
The final notice is available at: http://www.fca.org.uk/your-fca/documents/final-notices/2013/fca-final-notice-2013-swinton-group-
limited  
 
Guaranty Trust Bank (UK) Limited – failure to maintain effective AML systems and controls 
 
On 8 August 2013, the FCA published a final notice in respect of Guaranty Trust Bank (UK) Limited ("GTB"), imposing a financial 
penalty of £525,000 in respect of GTB's failure to establish and maintain adequate anti-money laundering ("AML") systems. 
Between May 2008 and July 2010, the FCA found that GTB had opened accounts in respect of a number of higher risk retail 
customers and had failed to apply the correct AML procedures, resulting in a risk that it had provided access to the UK financial 
system for the proceeds of criminal conduct.  
 
Particular failings that were identified by the FCA included: 
 
• failure to obtain the correct level of senior management approval prior to opening accounts; 
• inadequate documentation to evidence that a proper assessment of the potential AML risks associated with prospective 

customers had taken place; 
• failure to undertake sufficient investigation of the intended purpose of customers' accounts or of the source of their funds, even 

where initial customer responses were clearly vague or inconsistent; 
• failure to screen customers against sanctions or politically exposed persons lists within a reasonable timeframe;  
• failure to monitor ongoing customer relationships in order to ensure that customer information was up to date; and 

http://www.fca.org.uk/your-fca/documents/final-notices/2013/fca-final-notice-2013-swinton-group-limited
http://www.fca.org.uk/your-fca/documents/final-notices/2013/fca-final-notice-2013-swinton-group-limited
http://www.fca.org.uk/your-fca/documents/final-notices/2013/fca-final-notice-2013-swinton-group-limited
http://www.fca.org.uk/your-fca/documents/final-notices/2013/rbs
http://www.fca.org.uk/firms/systems-reporting/transaction-reporting/managing-transaction-reporting/sample-transaction-reports
http://www.fca.org.uk/firms/systems-reporting/transaction-reporting/managing-transaction-reporting/sample-transaction-reports
http://www.fca.org.uk/firms/systems-reporting/transaction-reporting/managing-transaction-reporting/sample-transaction-reports
http://www.fca.org.uk/your-fca/documents/final-notices/2013/policy-administration-services-limited
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• the fact that GTB did not identify the failures itself and therefore only took action when prompted by the FCA.   
 
The FCA, relying on its new function of ensuring effective competition in the interests of consumers, also noted that non-
compliance with AML regulatory requirements could lead to an unfair cost advantage as against other financial services providers, 
leading to market distortion.  
 
The case acts as another warning to firms to check their AML policies and procedures and to ensure that adequate checks are 
being carried out both when the initial customer relationship is established and on an ongoing basis. This is particularly important in 
light of the growing series of AML enforcement cases that have occurred over the past couple of years and the publication of the 
FCA's AML Annual Report in July 2013, evidencing an increasing focus on this area of regulatory compliance.  
 
The final notice is available at: http://www.fca.org.uk/your-fca/documents/final-notices/2013/guaranty-trust-bank-uk-limited  
 
Bank of Scotland plc – breaches of the Data Protection Act 1998 
 
On 30 July 2013, the Information Commissioner's Office ("ICO") published a monetary penalty notice imposing a fine of £75,000 on 
Bank of Scotland plc ("BoS") in relation to its processing of personal data provided by its customers. During the period between 
February 2009 and February 2013, certain staff at BoS accidentally faxed customer data including payslips, bank statements, a 
death certificate, a will, a power of attorney, pension plan details and copies of passports and driving licences to incorrect fax 
numbers outside of BoS's organisation. The failures occurred as a result of manual dialling errors by BoS's employees. The ICO 
noted that BoS's failings were compounded by the fact that it did not voluntarily report any of the incidents and only provided 
information on the breaches once the ICO had contacted it.  
 
The case underlines the importance of firms putting in place adequate procedures and safeguards to protect confidential 
information held in relation to their clients. Firms should ensure that they monitor ongoing risks in relation to data protection 
breaches and that adequate staff training is provided to ensure that the possibility for human error is minimised, particular where 
the dissemination of information is subject to manual controls.   
 
The penalty notice is available at: 
http://www.ico.org.uk/news/latest_news/2013/~/media/documents/library/Data_Protection/Notices/bank-of-scotland-monetary-
penalty-notice.pdf  
 
For further information on any of the issues discussed above, please contact any of the financial services partners named below. 

 

 

Travers Smith LLP 
10 Snow Hill 
London EC1A 2AL 
 
T +44 (0)20 7295 3000 
F +44 (0)20 7295 3500 

 

Margaret Chamberlain 

margaret.chamberlain@traverssmith.com 

+44 (0)20 7295 3233 

 

Jane Tuckley 

jane.tuckley@traverssmith.com 

+44 (0)20 7295 3238 

 

Mark Evans 

mark.evans@traverssmith.com 

+44 (0) 20 7295 3351 

 

Tim Lewis 

tim.lewis@traverssmith.com 

+44 (0)20 7295 3321 

 

Phil Bartram 

phil.bartram@traverssmith.com 

+44 (0)20 7295 3437 

  

 Travers Smith LLP – 11 September 2013 
 

  

http://www.ico.org.uk/news/latest_news/2013/~/media/documents/library/Data_Protection/Notices/bank-of-scotland-monetary-penalty-notice.pdf
http://www.ico.org.uk/news/latest_news/2013/~/media/documents/library/Data_Protection/Notices/bank-of-scotland-monetary-penalty-notice.pdf
http://www.ico.org.uk/news/latest_news/2013/~/media/documents/library/Data_Protection/Notices/bank-of-scotland-monetary-penalty-notice.pdf
http://www.fca.org.uk/your-fca/documents/final-notices/2013/guaranty-trust-bank-uk-limited
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ANNEX  
 
European Market Infrastructure Regulation – the long and winding road to full implementation 
 
Implementation of the European Market Infrastructure Regulation ("EMIR") continues on a piecemeal basis. A number of important 
risk mitigation requirements which apply to OTC derivatives that are not centrally cleared are either already in force or will be so 
shortly. The obligation to report to trade repositories will become live early next year for OTC derivatives and mandatory central 
clearing may not become effective in respect of relevant contracts until the middle of next year at the earliest. 
 
EMIR has a wide application and firms must take steps to ensure that they are able to comply with each new set of obligations as it 
comes into effect. While, broadly, the requirements of EMIR attach to the principal counterparty to a transaction involving 
derivatives, it is important to note that firms which enter into derivative transactions as agent for their clients (for example, 
investment managers entering into derivatives on behalf of their clients) must consider the extent to which their clients will look to 
them to ensure their compliance with EMIR.  

Non centrally cleared OTC derivatives: obligations in force from 15 March 2013 
 
• Timely confirmation of trades 

 
Every OTC derivative which is not centrally cleared by a CCP must now be confirmed, where available by electronic means, as 
soon as possible and at the latest by certain specified deadlines. These deadlines differ depending upon the nature of the 
derivative and, in the case of a non-financial counterparty, whether it is above or below the clearing threshold (see below). The 
deadlines become tighter on a "phased" basis over the next couple of years.  
 
On 4 June 2013 and subsequently again on 5 August 2013, ESMA published updated Q&As on the implementation of EMIR. 
Amongst other things, ESMA's answers: 
 
o acknowledge that electronic means may not be available to all counterparties "for a variety of legitimate reasons" and that 

provided a counterparty can justify that electronic communication is not available to it, confirmation may be performed by 
fax, paper or manually processed emails; and 

o confirm that the obligation to confirm arises whenever a new derivatives contract is concluded – this includes contracts 
concluded as a result of novation or portfolio compression of previously concluded contracts.     

 
In order to facilitate compliance with EMIR, ISDA has published on its website an EMIR Timely Confirmation Amendment 
Agreement Form – this is an option bilateral amendment agreement by which parties can agree to incorporate wording into 
their ISDA Master Agreement to reflect the allocation of obligations imposed by EMIR in relation to the timely delivery and return 
of confirmations.  
 

• Marking-to-market/marking-to-model 
 

EMIR requires financial counterparties and non-financial counterparties above the clearing threshold to mark-to-market on a 
daily basis the value of outstanding OTC derivatives that are not cleared by a CCP. Where market conditions prevent marking-
to-market, counterparties may use a "reliable and prudent" mark-to-model. ESMA's updated Q&As clarify that the marking-to-
market/marking-to-model obligation applies to contracts that are outstanding on or after 15 March 2013. This means that the 
obligation will apply not only to all new transactions entered into on or after that date, but also to existing transactions that were 
entered into by counterparties before 15 March 2013 and which remained outstanding as of that date.  
 

• Non-financial counterparties 
 
A non-financial counterparty ("NFC") that enters into positions in OTC derivative contracts that exceed certain prescribed 
clearing thresholds must notify its competent authority (and ESMA) immediately. A number of the answers in the updated 
ESMA Q&As are relevant to NFCs, addressing amongst other things the following: 
 
o that OTC contracts cleared on a voluntary basis (i.e. which are not subject to mandatory clearing under EMIR) must be 

included in the calculation of the clearing threshold; 
o that derivatives transactions, such as block trades, which are executed outside the trading platform of the regulated market, 

but are nonetheless subject to the rules of the regulated market and are executed in compliance with those rules, should not 
be regarded as OTC derivatives transactions;  

o that while derivatives executed on non-EU exchanges that are equivalent to a regulated market in accordance with Article 
19(6) of MiFID do not count for the purpose of determining whether the clearing threshold has been exceeded, there is 
currently no publicly available list of such exchanges. In the absence of such a list, ESMA has stated that all such derivative 
contracts should be counted for the purpose of determining the clearing threshold;  

o that where two NFC group entities enter into an intragroup transaction with each other which does not fall within the hedging 
definition of Article 10 of EMIR (i.e. which is not objectively measurable as reducing risks directly relating to the commercial 
activity or treasury financing activity of the group), both sides of the transaction should be counted towards the thresholds – 
therefore, the total contribution to the group-level threshold calculation would be twice the notional value of the contract;  

o that (because the Article 10 EMIR definition is broader than IFRS) OTC derivatives that qualify as hedging for the purposes 
of IFRS will qualify as entered into for hedging purposes under EMIR, and certain derivatives that do not qualify as hedging 
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for the purposes of IFRS may nevertheless satisfy the EMIR definition. However, neither audited accounts nor internal 
policies alone will be sufficient to establish that the contract is for hedging within the EMIR definition; instead, these will need 
to be supplemented by evidence of the actual risk that the contract is designed to hedge.   

 
Non-centrally cleared OTC derivatives: obligations in force from 15 September 2013: 
 
As we reported in our March briefing, additional risk mitigation obligations in respect of portfolio reconciliation, portfolio compression 
and dispute resolution will go live as from 15 September 2013. The following points should be noted: 
 

o Requirements apply where at least one counterparty is in the EU: The updated ESMA Q&As provide that where an EU 
counterparty transacts with a third country counterparty, the EU counterparty would have to ensure that the risk mitigation 
requirements are met in respect of the relevant portfolio and transactions even though the third country entity would not be 
subject to EMIR itself.  

o Portfolio compression: Under Article 14 of Regulation (EU) 149/2013, when counterparties conclude that a portfolio 
compression exercise is not appropriate, they are required to provide a "reasonable and valid explanation". The updated 
ESMA Q&As provide that a counterparty must be able to provide such an explanation "when they are requested to do so" 
and that it should adequately demonstrate that portfolio compression was not appropriate under the prevailing 
circumstances.  

o Dispute resolution procedures and reporting: As from 15 September 2013, both financial counterparties and non-financial 
counterparties will be required to have dispute resolution procedures. Financial counterparties will be required to report to 
their competent authorities any disputes between counterparties relating to an OTC derivative contract, its valuation or the 
exchange of collateral for an amount or a higher value than €15 million and outstanding for least 15 business days. To do 
this, UK financial counterparties will first have to register with the FCA EMIR web portal (see 
http://www.fca.org.uk/firms/markets/international-markets/emir/emir-notifications-and-exemptions for further details).  

o ISDA protocol and EMIR Amendment to the ISDA Master Agreement: On 19 July 2013, ISDA published an EMIR Portfolio 
Reconciliation, Dispute Resolution and Disclosure Protocol which is designed to permit parties to impose obligations under 
contracts governed by an ISDA Master Agreement which will comply with EMIR requirements in these areas. The Protocol 
is available at: http://assets.isda.org/media/f253b540-12/b9c7f210.pdf. On 20 August, ISDA published an amendment 
agreement catering for amendments to the ISDA Master Agreement in respect of (i) dispute resolution and monitoring; and 
(ii) portfolio reconciliation procedures. This could be entered into as an alternative to adhering to the ISDA Emir Risk 
Mitigation Protocol. The amendment agreement is available at: http://www2.isda.org/emir/  

 
Non-centrally cleared OTC derivatives: obligations expected to apply from December 2015? 
 
Under EMIR, financial counterparties are required to have risk-management procedures that require the timely, accurate and 
appropriate segregated exchange of collateral in relation to OTC derivative contracts entered into on or after 16 August 2012. NFCs 
are required to have such procedures with respect to OTC derivatives entered into on or after the date on which they exceed the 
clearing threshold.  
 
The relevant regulatory technical standards with regard to these obligations were put on hold pending the outcome of the BCBS-
IOSCO report on minimum standards for margin requirements. The final framework has now been published and is available at 
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD423.pdf. BCBS-IOSCO has called for all financial counterparties and 
systemically important NFCs which enter into non-centrally cleared OTC derivatives to be required to exchange initial and variation 
margin in a manner which is appropriate to the counterparty risk associated with those derivatives. The framework states that 
margin should consist of high quality liquid assets which are able to hold their value in times of market stress (for example, cash, 
high quality government or corporate bonds, equities which are included in major stock indices or gold) and should be subject to an 
appropriate haircut. Rehypothecation of collateral will be restricted and will be subject to the express written consent of the party 
posting the margin. Once assets have been rehypothecated, a third party will be unable to engage in further rehypothectation of 
such assets in order to prevent a build up of systemic risk. 
 
The margin requirements will be phased in over a four-year period which is expected to commence in December 2015. In the EU, 
the European Banking Authority, working with the other European supervisory authorities, is expected to consult on the content of 
the relevant regulatory technical standards in due course, following which the Commission will adopt the relevant requirements 
under Article 11 EMIR.   
 
Reporting to trade repositories: revised timeline 
 
All financial counterparties and non-financial counterparties (regardless of whether they are above or below the clearing threshold) 
will be required to report all OTC and exchange-traded derivative ("ETD") contracts they enter into to duly registered trade 
repositories. This obligation will apply to all new transactions entered into on or after the date on which a trade repository is 
registered for the relevant asset class (see below). There will also be "backloading" or historical trades entered into before the 
reporting start date so that: 
 

o In respect of trades that were outstanding on 16 August 2012 and which are still outstanding on the reporting start date, the 
counterparty will have 90 days to report the information to a trade repository; and 

o In respect of trades that were outstanding on 16 August 2012, or which were entered into on or after that date, but which are 
no longer outstanding on the reporting start date, there will be three years to report the information to a trade repository.  

 

http://www.iosco.org/library/pubdocs/pdf/IOSCOPD423.pdf
http://www2.isda.org/emir/
http://assets.isda.org/media/f253b540-12/b9c7f210.pdf
http://www.fca.org.uk/firms/markets/international-markets/emir/emir-notifications-and-exemptions
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On 6 August 2013, ESMA published draft implementing technical standards which proposed postponing the reporting requirement 
for ETDs until 1 January 2015. Following evidence provided to ESMA relating to the complexity of reporting ETD transactions, 
ESMA identified potential difficulties relating to the classification of ETD counterparties under the current provisions of EMIR which 
risked inconsistent reporting. In addition, ESMA also noted the importance of ensuring that reporting requirements for ETDs under 
EMIR and MiFID are consistent to the maximum extent possible, in order to avoid creating unnecessary costs and complexity.  
 
The position (based on the indicative timeline on ESMA's website, available at http://www.esma.europa.eu/page/European-Market-
Infrastructure-Regulation-EMIR), is therefore now likely to be as follows:  
 

Derivative type What is the earliest date on which the reporting obligation will begin? 

OTC credit default swaps and 
interest rate swaps 

1 January 2014 – assuming that a trade repository is registered for those 
asset classes by 24 September 2013 (allowing for 5 working days for the 
registration to take effect, with the obligation becoming live 90 calendar days 
thereafter) 

All other OTC derivatives (including 
equity swaps, FX swaps and 
commodity swaps) 

1 January 2014 – assuming that a trade repository is registered for those 
asset classes by 1 October 2013 (or otherwise 90 calendar days after 
registration of such trade depository) 

All ETDs 1 January 2015 - assuming that ESMA's proposal for the postponement of the 
reporting requirement for ETDs is adopted 

  
The FCA has published a new page on reporting to trade repositories: http://www.fca.org.uk/firms/markets/international-
markets/emir/trade-repositories. 
 
On that page, the FCA has warned that, despite the delay in the registration of trade repositories, firms should already be putting 
plans in place to meet the reporting obligation. A number of firms have announced publicly that they have applied to ESMA for 
registration and on that basis, firms should be conducting due diligence and preparing to select a trade repository.  
 
When will the mandatory clearing obligation become effective? 
 
CCPs in the EEA have until 15 September 2013 to submit their application for authorisation under EMIR. From submission of an 
application, the relevant national competent authority has six months, following a complete application, to determine whether or not 
to accept the application and authorise the CCP. ESMA will then submit draft regulatory technical standards to the European 
Commission, in terms of what types of trade are determined by it to be sufficiently standardised in order to be subject to the 
mandatory clearing obligation. Those RTS must then be endorsed by the Commission.  
 
On 12 July 2013, ESMA published a Discussion Paper on the Clearing Obligation under EMIR seeking views on the preparation of 
the regulatory technical standards that ESMA will be required to draft. The paper sets out the standard procedure for the 
determination of the classes of OTC derivatives to be subject to the clearing obligation; consideration of the classes of OTC 
derivatives that are already CCP-cleared; and an analysis of the current readiness of each asset class in terms of the clearing 
obligation. The Discussion Paper is available here: http://www.esma.europa.eu/system/files/2013-925_discussion_paper_-
_the_clearing_obligation_under_emir_0.pdf and consultation closes on 12 September 2013.  
 
As the timetable for mandatory clearing is dependent upon when CCPs become authorised and the subsequent development of the 
relevant regulatory technical standards, it is likely that (subject to the authorisation of relevant CCPs) the first mandatory clearing 
obligations will not become effective until Q2 2014 at the earliest.  
 
Application of EMIR to OTC derivatives contracts involving non-EU counterparties 
 
On 17 July 2013, ESMA published a consultation paper setting out its proposals as to how EMIR should be applied to OTC 
derivatives transactions between two non-EU counterparties – i.e. as to how to define when such transactions have a "direct, 
substantial and foreseeable effect in the EU" or where they are otherwise designed to evade the requirements of EMIR. The 
consultation paper is available here: http://www.esma.europa.eu/system/files/2013-892_draft_rts_of_emir.pdf and consultation 
closes on 16 September 2013.  
 
FCA consultation paper on CRD IV for investment firms (CP13/6): another day, another sourcebook and more acronyms 
 
On 31 July 2013, the FCA published a consultation paper – CRD IV for Investment Firms – setting out its proposals for the 
implementation of the CRD IV rules on the prudential supervision of investment firms in the UK. 
 
The consultation paper does not contain the FCA's proposals in relation to the remuneration rules applicable to IFPRU firms (see 
below) under CRD IV. In principle, IFPRU firms will become subject to the "bankers' bonus cap" – i.e. a limit on the ratio of variable 
to fixed remuneration at 1:1 (or 2:1 with a shareholder vote). It is possible that such IFPRU firms would not in practice be required 
to apply the cap on the grounds that it would be disproportionate for them to do so. The FCA has indicated that it may consult 
separately on remuneration following further discussions with HM Treasury. Assuming that the remuneration requirements under 

http://www.esma.europa.eu/system/files/2013-892_draft_rts_of_emir.pdf
http://www.esma.europa.eu/system/files/2013-925_discussion_paper_-_the_clearing_obligation_under_emir_0.pdf
http://www.esma.europa.eu/system/files/2013-925_discussion_paper_-_the_clearing_obligation_under_emir_0.pdf
http://www.esma.europa.eu/system/files/2013-925_discussion_paper_-_the_clearing_obligation_under_emir_0.pdf
http://www.fca.org.uk/firms/markets/international-markets/emir/trade-repositories
http://www.fca.org.uk/firms/markets/international-markets/emir/trade-repositories
http://www.fca.org.uk/firms/markets/international-markets/emir/trade-repositories
http://www.esma.europa.eu/page/European-Market-Infrastructure-Regulation-EMIR
http://www.esma.europa.eu/page/European-Market-Infrastructure-Regulation-EMIR
http://www.esma.europa.eu/page/European-Market-Infrastructure-Regulation-EMIR
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CRD IV come into force on 1 January 2014, this suggests that firms will have limited time to make practical arrangements following 
the publication of any FCA guidance relating to corresponding domestic implementing measures. Until any further consultation 
occurs, there will be no clear guidance on how to measure the application of the proportionality principle in this context.  
 
The FCA indicates in the consultation paper that in relation to BIPRU firms (as redefined – see below), it is proposing to maintain 
the rules currently in force, pending the outcome of the Commission's review of the prudential rules applicable to investment firms 
which is due by the end of 2015. This would mean that such firms would continue to be subject to the current Remuneration Code 
provisions, but that the new provisions added by CRD IV will not be applicable to such firms, including the provisions relating to 
bonus caps.  
 
Firms currently categorised as "exempt CAD firms" may become subject to pay regulation for the first time if they have permission 
to safeguard and administer investments (i.e. to provide custody) or to hold client money.  
 
The consultation closes on 30 September 2013. A copy of the consultation paper is available on the FCA's website at the 
following address: http://www.fca.org.uk/news/cp13-06-capital-requirements-for-investment-firms.  
 
Aside from the question of remuneration, some of the key proposals are as follows: 
 
• There will be a new prudential sourcebook, IFPRU, which will apply to the majority of firms which are currently classified as 

BIPRU investment firms. The FCA has attempted to minimise the differences between the existing and new systems by 
adopting the existing BIPRU structure and replacing "BIPRU" with "IFPRU". The obligations in BIPRU and GENPRU to which 
BIPRU investment firms are currently subject will cease to apply to IFPRU investment firms, but equivalent obligations will be 
transposed into IFPRU, subject to modifications introduced by CRD IV.  

• However, certain firms will continue to be subject to the requirements set out in BIPRU and GENPRU where the only MiFID 
activities that they are carrying out are portfolio management and/or execution of orders on behalf of clients, provided that they 
do not hold client money or securities. These firms will be termed "BIPRU firms" under the new regime.   

• The definition of an "exempt CAD firm" will change so that such firms will no longer be permitted to carry out the MiFID ancillary 
service of safekeeping and administration of investments for clients. Any former exempt CAD firms which continue to carry out 
that activity and do not alter their other permissions will now constitute IFPRU limited licence firms under the CRD IV regime. 
Firms which are only authorised to provide investment advice and/or to receive and transmit orders from investors will continue 
to be exempt CAD firms under the new system. 

• The following table outlines the main types of firm under the proposed new regime and the relevant rules to which they will be 
subject: 
 

 

Type of firm Basic definition Application of CRD IV regime Main 
sourcebook(s) 

Full-scope 
IFPRU 
investment 
firm 

MiFID investment firms 
excluding limited activity firms 
and limited licence firms 

Subject to full CRD IV regime, except for: 

• proposed FCA derogation from liquidity 
requirements (until 2015), but liquidity reporting 
requirements will apply from 2014 to firms 
classified as significant firms which have balance 
sheet sizes equal to at least £50 million; and 

• possible FCA derogation from capital conservation 
buffer and countercyclical capital buffer 
requirements for small and medium sized 
investment firms (dependent upon which UK 
authority is designated by HM Treasury as having 
such discretion) 

IFPRU 

IFPRU 
limited 
activity firm 

Equivalent to current BIPRU 
limited activity firm 

Benefit from the following exemptions from the CRD IV 
regime: 

• proposed derogations applicable to full-scope 
IFPRU investment firms above; 

• exempt from leverage requirements on an 
individual basis; 

• parent investment firm may choose not to apply 
leverage requirements on a consolidated basis 
where all entities in a group of investment firms are 
exempt from leverage requirements on an 
individual basis; 

• rules on large exposures do not apply; and 
• potential FCA waiver of own funds requirements on 

a consolidated basis for groups of investment firms  

IFPRU 

http://www.fca.org.uk/news/cp13-06-capital-requirements-for-investment-firms
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IFPRU 
limited 
licence firm 

Equivalent to current BIPRU 
limited licence firm, but now 
includes former exempt CAD 
firms carrying out the ancillary 
service of safekeeping and 
administration of financial 
instruments for the account of 
clients  

Benefit from the following exemptions from the CRD IV 
regime: 

• proposed exemptions applicable to IFPRU limited 
activity firms above; 

• exempt from liquidity requirements; 
• exempt from capital buffer requirements; and 
• exempt from regime permitting branches of firms to 

be classified as significant branches 

IFPRU 

BIPRU firm MiFID investment firms that are 
authorised to provide only one 
or more of the following 
services: 

a) execution of orders on 
behalf of clients; or 
 

b) portfolio management, 

but which are not permitted to 
provide safekeeping and 
administration of financial 
instruments for the account of 
clients and therefore are not 
permitted to hold money or 
securities belong to their clients 
and may not at any time place 
themselves in debit with those 
clients 

Subject only to CRD IV provisions on own funds 
requirements and calculation of capital ratios.  

BUT benefit from proposed FCA derogation to keep 
current CRD rules as at 31 December 2013, providing 
a less onerous definition of own funds and simplified 
credit risk calculation and reporting under GABRIEL 
(not COREP) 

Revised 
GENPRU and 
BIPRU as at 31 
December 
2013 

Exempt CAD 
firm 

MiFID investment firms that are 
authorised to provide only one 
or more of the following 
services: 

a) investment advice; or 
 

b) reception and transmission 
of orders in relation to one 
or more financial 
instruments, 

but which are not permitted to 
provide safekeeping and 
administration of financial 
instruments for the account of 
clients and therefore are not 
permitted to hold money or 
securities belong to their clients 
and may not at any time place 
themselves in debit with those 
clients. 

Subject to CRD IV base capital requirement, but 
otherwise outside CRD IV regime 

IPRU(INV) 

 
 
• CRD IV contains certain provisions which only apply to firms which are classified as significant institutions. In particular, such 

firms are required to institute more onerous corporate governance arrangements and are subject to more extensive liquidity 
reporting requirements and potentially increased capital buffer requirements. The FCA has proposed that a single base 
definition of "significant institution" should be used to determine the applicability of all such requirements, rather than applying a 
separate test for each provision, although this base definition may be modified where appropriate. Under the current proposals, 
a firm will be a significant institution if any one of the following five thresholds is exceeded: 
 
o total balance sheet assets of £530 million; 
o total balance sheet liabilities of £380 million; 
o total fees and commission income of £120 million; 
o total holding of client money of £425 million; or 
o total holding of client assets of £7.8 billion. 
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• In order to prevent regulatory arbitrage, the FCA has also proposed that where a firm exceeds one of the thresholds so that it 
qualifies as a significant institution and then subsequently falls below the threshold amount, it should continue to be classified 
as a significant institution for one year from the date that it drops back below the relevant threshold. The FCA estimates that the 
proposed thresholds will result in approximately 80 firms being classified as significant institutions.  

• Firms which are reclassified as IFPRU investment firms will no longer benefit from existing rule waivers granted by the FCA in 
respect of requirements in GENPRU and BIPRU. However, the FCA has indicated that it will grant equivalent waivers under 
IFPRU with effect from 1 January 2014, provided that certain conditions are met. First, the existing waiver must relate to a rule 
in GENPRU or BIPRU that has an equivalent provision in the Capital Requirements Regulation ("CRR"). The FCA has provided 
a table in the consultation paper which shows which rules have an equivalent CRR provision. Secondly, the firm must comply 
with the relevant GENPRU or BIPRU rule (as waived or modified) on or before 31 December 2013. If these conditions are met, 
then existing waivers will remain in effect as equivalent waivers from the corresponding CRR requirement until their relevant 
expiry date. Where a waiver has been granted to a rule under GENPRU or BIPRU which is repealed or dis-applied or which has 
no equivalent article in the CRR, that waiver will cease to apply from 1 January 2014, except in relation to BIPRU firms, to 
whom such rules will continue to apply.   

 
Payment Services Directive II: the next item on Europe's digital agenda 
 
On 26 July 2013, the EU published final versions of its proposals for a new directive on payment services, which would replace the 
original Payment Services Directive (2007/64/EC) ("PSD"), together with a new regulation on interchange fees for card-based 
payment transactions. 
 
The stated aim of the proposals is to encourage the development of an internal market in electronic payments, which the 
Commission considers is currently highly fragmented as between EU Member States, and to encourage a reduction in overall costs 
for payment services users as a result of increased choice and transparency. In particular, the Commission has expressed its view 
that certain provisions in the original PSD are now outdated or too limited as a result of the fast pace of technological development 
in the payment services markets, while also noting that a number of provisions in the original PSD have been interpreted differently 
by various Member States, resulting in a patchwork of uneven protection for consumers.  
 
The new PSD II will introduce a number of changes to the existing PSD regime, including the following: 
 
• the transparency of conditions and information requirements for payment services will be extended in scope, applying to 

payment services in all currencies, rather than merely EU currencies as at present, and in relation to the EU elements of "one 
leg transactions" (i.e. where one payment service provider is located in the EU and the other is located in a third country); 

• third party payment service providers (i.e. entities which facilitate e-commerce payments between consumers and merchants by 
providing payment initiation services without taking possession of the funds being transferred) will be brought within the scope 
of the PSD regime; 

• greater protection for consumers against unauthorised payment transactions and fraud, stating that users of payment services 
should only be liable up to a maximum of €50 unless they have acted fraudulently or with gross negligence. The definition of 
negligence will be left to the national legal systems of Member States to determine; 

• payment orders which are denominated in euro or the currency of another Member State will become subject to a maximum 
execution time of one business day in order to improve the efficiency of payments flowing through the EU. The maximum 
execution time may be extended by another business day for paper-initiated payment transactions; and 

• the scope of the "limited network" exception (which excludes from the scope of the payment services regime certain instruments 
that allow the holder to acquire goods or services only within the issuer's premises or within a limited network of service 
providers – for example, store cards or public transport cards) has been clarified. According to the Commission, this was 
necessary because very large networks offering thousands of products and services and comprising very large payment 
volumes were relying on the exemption to avoid becoming regulated under the PSD, thereby undermining consumer protection.  

 
The PSD II Regulation relates specifically to interchange fees paid by acquiring service payment providers (i.e. those processing 
payment transactions for payees), which the Commission believes currently suffer from a lack of transparency, causing pricing 
inefficiencies. These charges are then passed on by the payment service provider to merchants, but they are indirectly paid by end 
consumers through higher final prices charged by merchants for goods or services. The Commission's proposal notes that 
domestic interchange fees vary across the EU, which has hindered the entry of new pan-European service providers who would 
need to tailor their charges to each different market in order to operate competitively.  
 
The Regulation would introduce harmonised EU-wide maximum levels for interchange fees for transactions involving widely used 
payment cards in an attempt to create a level playing field for new market entrants. A maximum fee for cross-border consumer 
debit and credit card transactions will apply two months after the proposed Regulation enters into force, limiting those fees to 0.2% 
of the transaction amount for debit cards and 0.3% for credit cards. Two years after the Regulation enters into force, all consumer 
debit and credit card transactions (i.e. both domestic and cross-border) will be subject to those same fee caps.  
 
In order to encourage competition and market transparency, the Regulation will also require "unblending" of charges so that 
acquiring banks will be required to offer individual fees for payment services involving different brands and types of payment cards, 
rather than including these in a single charge. In turn, this is designed to incentivise merchants and other payees to encourage 
consumers to use cheaper payment instruments, increasing competition and lowering overall prices for payment services.  
 
The Commission has indicated that the current Lithuanian presidency of the EU Council is aiming to launch negotiations on the 
PSD II measures after the summer with the aim of brokering an agreement between the Council and the EU Parliament by the 
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spring of 2014. The current PSD II proposals are available on the Commission's website at:  
http://ec.europa.eu/internal_market/payments/framework/index_en.htm#psd2.     
 
European Long Term Investment Funds: financing Europe's future projects 
 
On 26 June 2013, the European Commission published a proposal for a new regulation designed to facilitate the development of 
long-term investment funds within the EU ("ELTIF Regulation") which will help meet future financing needs for infrastructure 
projects. The proposed ELTIF Regulation will create a new type of investment fund, the European long-term investment fund 
("ELTIF"), which managers who are authorised under the AIFMD will be able to market to both professional and retail investors on 
the basis of an EU-wide passport. 
 
ELTIFs are alternative investment funds with a specified fixed life which must invest at least 70 per cent of their capital in a limited 
class of eligible investments specified in the ELTIF Regulation. In summary, such eligible investments comprise: 
 
• equity or quasi-equity (e.g. subordinated loans or convertible bonds) instruments in qualifying portfolio undertakings (see 

below); 
• debt instruments issued by qualifying portfolio undertakings; 
• loans made by the ELTIF to qualifying portfolio undertakings; 
• units or shares in another ELTIF, a EuVECA or a EuSEF, provided that that fund has not itself invested more than 10 per cent 

of its capital in an ELTIF; or 
• direct holdings of individual real assets (e.g. infrastructure, real estate, ships, aircraft or rolling stock) requiring up-front capital 

expenditure of at least €10 million or equivalent.  
 
Any remaining capital may only be invested in assets that would constitute eligible investments for a UCITS fund. 
 
A "qualifying portfolio undertaking" is essentially an unlisted entity which is not a financial undertaking (i.e. a credit institution, 
investment firm or insurance undertaking), although by way of exception, the term also includes financial undertakings which 
exclusively finance other qualifying portfolio undertakings or eligible real assets. The entity must also be established in the EU or in 
an eligible third country. In order to be eligible, a third country must not be a FATF high-risk jurisdiction and must have entered into 
a tax information sharing agreement with the home Member State of the ELTIF's manager and every other Member State in which 
the ELTIF's units or shares are to be marketed.  
 
In order to limit risk, ELTIFs will be prohibited from doing any of the following: 
 
• short-selling; 
• investing in commodities (or any derivatives or other instruments which would result in an exposure to commodities); 
• entering into securities lending, borrowing or repurchase arrangements; 
• encumbering any of the assets of the ELTIF;  
• using derivatives for any purpose other than for hedging interest rate or currency exchange risks of the ELTIF's portfolio; or 
• borrowing more than 30 per cent of the value of the ELTIF's capital, which may only be used to acquire eligible portfolio assets.  
 
To prevent ELTIFs having to maintain a liquidity buffer, investors in an ELTIF will be unable to redeem their investment prior to the 
end of the fund's life. However, the Commission has stated that it hopes to encourage the development of a secondary market to 
allow investors to realise their investments without having to hold them for the full term.  
 
In order to be eligible for an EU-wide passport, an ELTIF manager will need to comply with the marketing requirements in AIFMD, 
although these will be modified to provide a passporting mechanism for marketing to both professional and retail clients. As a 
result, the ELTIF regime will involve similar onerous pre-investment and ongoing disclosure obligations to which AIFMs are subject 
in respect of the other AIFs which they manage.  
 
The proposed ELTIF Regulation is currently being considered by the EU Parliament and will be subject to scrutiny by the EU 
Council in due course. The Commission currently expects that the proposal will come into effect by the end of 2014.  
 
The proposal, along with the Commission's impact assessment and FAQs document, is available on the Commission's website at 
the following address: http://ec.europa.eu/internal_market/investment/long-term/index_en.htm. 

http://ec.europa.eu/internal_market/investment/long-term/index_en.htm
http://ec.europa.eu/internal_market/payments/framework/index_en.htm

