
 

 

 
 

Reform of UK competition and consumer law has been 
announced in somewhat piecemeal fashion, making it hard 
to keep track of developments. Some initiatives, such as 
recent proposals to facilitate collective actions for breach of 
competition law, have received less attention - but may well 
prove more significant in the long run.  In this briefing, we 
summarise the current state of play. 

 allowing collective actions on an "opt-out" 
basis, as is common in US antitrust 
litigation.  This would enable an award of 
damages to be made on the basis of all 
affected customers (except those who opt 
out), raising the prospect of a significantly 
higher award of damages overall.     

At present, collective actions may only be 
brought by representative groups 
approved by the Secretary of State (as is 
the case with Which?).  However, the 
government proposes to widen the pool of 
potential representative claimants to 
include those who have suffered harm as 
a result of the infringement and a wider 
range of representative bodies.   

Such measures would further reduce the 
obstacles to bringing a claim and create 
significant opportunities for 
entrepreneurial claimant law firms.  In 
recent years we have seen a steady 
increase in the level of private competition 
law litigation in the UK, but these 
proposals (if implemented) are likely to 
lead to a step change in the number of 
such claims. 

Presumptions about loss 
 

A recognised problem for claimants in 
cartel cases is the difficulty of proving the 
extent of the loss that they have suffered 
as a result of anti-competitive conduct.  In 
particular, it is often hard to demonstrate 
how much lower prices would have been 
without the cartel. 

The Government is therefore proposing to 
introduce a presumption that any cartel 
must have increased prices by 20%.  That 
figure is considered by the Government to 
be at the lower end of the range 
suggested by economists.  It is also 
consistent with the average price increase 
found in a study cited in draft European 
Commission guidance on the economic 
harm caused by cartels.  The presumption 
could be overcome if either:  

• the defendants can show on the 
balance of probabilities that prices 
increased by a smaller amount; or 

• the claimants can show on the 
balance of probabilities that prices 
increased by a greater amount.   

 

The first announcement 

In March of this year, the Government 
announced a package of reforms to the 
UK's framework of public competition 
law, including its decision to merge the 
Office of Fair Trading (OFT) and the 
Competition Commission into a single 
Competition and Markets Authority 
(CMA): 

 

 

 

 

 

 

 

 

 

 

 

 

 

For more detail on these changes, which 
are expected to be implemented by 
early 2014, see our March Briefing. 
 

What's happened since 

Since March, further announcements 
have been made relating to: 

• Possible reforms to the regime for 
private enforcement of competition 
law including collective or "class" 
actions. 

 
 

• The Government's decisions on 
proposed reforms to the framework 
for enforcement of consumer 
protection law; and 

• The OFT's proposals for changes to 
its procedures for investigating 
competition cases. 

These are discussed in more detail 
below.  

Private enforcement 

The Government is consulting on a 
range of possible reforms designed to 
encourage private enforcement of 
competition law through the courts: 

 

 

 

 

 

 

 

 
 

Opt-out collective actions 
 
Several years ago, the consumer group 
Which? attempted to bring a collective 
action against JJB Sports for its 
involvement in price-fixing of football 
shirts.  Current rules meant that Which? 
could only act on behalf of claimants 
who "opted in" – and only 130 did so, 
even though many thousands of 
consumers were affected.   

To encourage more private competition 
law actions, the Government suggests 

 

The March reforms: key points 

• Creation of the CMA (replacing the 
OFT and Competition Commission) 

• Clearer powers to deal with 
completed mergers 

• Statutory timetable for all merger 
control investigations 

• Merger control fees to increase 

• Scope of market investigations to 
be expanded 

• Removal of the requirement to 
prove dishonesty for the cartel 
offence 

• Additional powers to fine 
businesses for non-compliance 
during regulatory investigations 
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Private enforcement: key points 

• An "opt-out" system for collective 
actions  

• Introduction of a new presumption 
designed to make it easier for 
claimants to establish loss  

• A relatively low cost, "fast track" 
route for small and medium-sized 
enterprises (SMEs) to challenge 
anti-competitive conduct 

http://www.traverssmith.com/media/602541/uk_competition_law_reform_march_2012.pdf
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Such a presumption may be sufficient to 
overcome the reluctance of some 
claimants to start proceedings to recover 
their loss in the first place.  It may also 
encourage more defendants to settle, 
with a view to avoiding the costs of 
having to gather and present the 
economic evidence required in order to 
overcome the presumption. 
 

 

 

 

 

 

 

 

 
 
 
 
 
 
 
 
 
 
A fast track for SMEs 
 
The Government is also proposing to 
introduce a "fast track" option in the 
Competition Appeal Tribunal (CAT) for 
small and medium-sized enterprises 
(SMEs).  The key advantages would be: 

• Speed:  cases will generally be 
heard within 6 months. 

• Cost:  if the claim fails, the costs 
which the SME must pay to the 
defendant will be limited to £25,000 
(and in some cases, the CAT will be 
able to set a lower cap). 

The fast track proposals are also part of 
a wider package of measures designed 
to make the CAT the focus for private 
enforcement of competition law in the 
UK (although it will remain possible to 
start proceedings in the High Court). 

Consumer protection 

In relation to consumer protection, the 
Government has now published its 
decisions on the reform of the regime.   

 
 

The announcement is perhaps more 
notable for what the Government did not 
do, rather than what it did decide to do. 

OFT/CMA retains a role 

In its June 2011 consultation document, 
the Government proposed that in future, 
Trading Standards would take the lead 
role on enforcement, including cases of 
national importance which have until 
now been conducted by the OFT.  
However, doubts had been expressed 
as to whether Trading Standards would 
be able to take on this role effectively 
(particularly without substantial new 
resources).  In its decision document, 
the Government indicated that the 
OFT/CMA will continue to work on cases 
of national importance - although over 
time, Trading Standards will be expected 
to play a bigger role. 

No new money, no new powers 

There will be no new funding for 
consumer enforcement and the 
Government has not chosen to activate 
significant new powers for the 
regulators, such as the ability to impose 
fines or order firms to provide redress to 
consumers (even though such powers 
are already on the statute book).  The 
key sanctions will therefore remain: 

• Criminal prosecutions – which tend 
to be reserved for "rogue traders"  

• Investigations by OFT/Trading 
Standards – backed up by the threat 
of court action if a business refuses 
to comply 

The Government could also have looked 
at allowing collective actions (see 
above) in relation to breaches of 
consumer protection law as well as 
competition law.  Although there does 
not appear to be any appetite from the 
UK Government to extend collective 
actions to consumer law cases at 
present, the European Commission may 
yet bring forward proposals on collective 
redress in respect of both competition 
and consumer law claims (following a 
consultation last year). 

Against that background, one may well 
ask what these reforms will actually 
achieve in practice.  In our view, a key 
point is that regulators are being asked  
to do more with less; as such, we are 

 likely to see a continued and even 
stronger focus on a relatively small 
number of high impact cases affecting 
practices used by a wide range of 
businesses.  Recent examples of OFT 
action of this type include payment card 
surcharges and "drip pricing" on the 
internet (where a low headline price is 
used to attract customers but delivery and 
other fees are not disclosed until later in 
the process).  

OFT procedures 

Despite much criticism of its enforcement 
record, the OFT deftly escaped any 
radical reform of its procedures for 
conducting investigations under the 
Competition Act 1998.  However, when 
announcing the March reforms, the 
Government made it clear that it expected 
better results in future.  In April 2012, the 
OFT responded by publishing proposals 
for procedural change which include: 

• A clearer separation between the 
investigation team and those 
responsible for taking key decisions on 
a case; 

• Greater scrutiny and input from more 
senior OFT staff at the decision stage 
and earlier stages of the procedure; 
and 

• Extending and expanding the existing 
trial of a Procedural Adjudicator, to 
whom parties under investigation can 
complain about procedural issues.  

 

 

 

 

 

 

 

 

 

 

How we can help 

If you would like to discuss any aspect of 
these changes further, please speak to 
Margaret Moore, Nigel Seay or your usual 
contact at the firm.    
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Passing on 

Another recognised difficulty for 
claimants in cartel cases is the 
possible application of the "passing-
on" defence.  This may enable a 
defendant to argue that the claimant 
has suffered no loss, because any 
increased costs due to the cartel have 
been passed on to the claimant's own 
customers.   

The Government has indicated that it 
is not minded to legislate in respect of 
the passing-on defence.  However, the 
European Commission has also 
consulted on this issue and may yet 
recommend that a proposal is brought 
forward on an EU-wide basis to 
harmonise and clarify the law in each 
Member State in respect of the 
passing-on defence. 

Impact of proposed OFT procedural 
changes 

The proposed changes are evolutionary 
rather than revolutionary. As such, it is 
questionable whether they will achieve 
their aim of improving case management 
and the robustness of OFT decision-
making. Although further change cannot 
be ruled out, the CMA is in our view 
unlikely to adopt radically different 
procedures from those proposed by the 
OFT, at least in the first years of the 
CMA's operation. 


