
The EU’s Energy Performance of 
Buildings Directive (2002) (‘EPBD’) has 
been transposed into UK law by means 
of the Energy Performance of Buildings 
(Certificates and Inspections) Regulations 
2007 (the ‘EPB Regulations’) which apply 
to all non-domestic buildings in England 
and Wales.

The new EPB Regulations require that 
as from 1 October 2008 certain buildings 
must display a Display Energy Certificate 
(‘DEC’) and new or leased buildings that 
comprise more than 10,000m2 from 6 April 
2008 must have an Energy Performance 
Certificate (‘EPC’). The latter will apply 
to all commercial buildings, of more than 
2,500m2 from 1 July 2008 and to all 
other commercial buildings from 
1 October 2008. 

As part of the political impetus in England and Wales 
to combat climate change commercial buildings will 
be subject to requirements on their owners to produce 
Energy Performance Certificates from April 2008, similar 
to those required for domestic house sales. Display 
Energy Certificates will also be required. Air conditioning 
systems will be subject to mandatory inspections. 

New rules for 
Greener Buildings

Key points:

–  EPC on construction, sale and rental 
of non-dwellings of more than 10,000m2 
from 06/04/08 

–  EPC on construction, sale and 
rental of non-dwellings of more than 
2,500m2 by 01/07/08

–  EPC on construction, sale and rental of 
all other non-dwellings from 01/10/08

–  DEC for public buildings of more  
than 1,000m2 from 01/10/08,  
renewable annually

–  5 yearly A/C inspections for units of 
more than 250kW by 04/01/09 and 
units of more than 12kW by 04/01/11 

All commercial buildings 
will be subject to 
requirements on their 
owners to produce Energy 
Performance Certificates 
from April 2008.
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Commercial points

The EPB Regulations are likely 
to have a number of commercial 
implications, for example:

–  Action is required before the first 
deadline of April 2008;

–  It raises the question in a sale of 
part whether an EPC will be required 
only for the relevant part, or whether 
it will trigger the need for an EPC 
of the whole of the property. If the 
latter, landlords may wish to consider 
whether the cost of an EPC can be 
defrayed by the tenants through the 
service charge;

–  There is predicted to be a significant 
shortfall of duly accredited assessors. 
For portfolio owners, implementing 
a structured plan with a preferred 
provider should ensure timely 
compliance;

–  Even though the EPB Regulations 
allow for the case where a fast 
transaction does not leave sufficient 
time to obtain an EPC, the delay  
in obtaining EPCs could be used  
by environmentally aware tenants  
as a deciding factor in whether to  
take a lease;

–  Recommendations in the reports 
are not mandatory requirements 
and landlords could risk forcing up 
rents if they choose to action costly 
recommendations;

–  A two tier market could emerge 
differentiating between improved, 
energy efficient properties 
commanding higher values and higher 
yields, versus those which are not 
improved and consequently have lower 
values and yields;

–  Leases and management service 
contracts may need to be amended 
to reflect responsibilities arising 
from EPC, DEC and air conditioning 
inspections.

Energy performance certificate

The EPC is a measure of the energy 
efficiency of a building. Variables such 
as heating, lighting, insulation, air quality 
and CO2 emissions will be assessed and 
compared to a benchmark. The system 
and the recommended graphics will be 
similar to the rating system for white 
goods. Buildings will then be allocated 
a rating between A (most efficient) and 
G (least efficient). The better the energy 
rating, the lower fuel bills are likely to be. 
An advisory report is to be supplied with 
the EPC and must be kept with it.
 

The requirement for an EPC is triggered 
on sale, grant, renewal, surrender of 
a lease or sublease and even where a 
building is to be subsequently demolished 
(unless conditions such as suitability 
for demolition and redevelopment, sale 
with vacant possession as well as intent 
to demolish can be proven). However, 
an EPC is valid for 10 years unless 
superseded by a new assessment giving 
rise to a new EPC. 

Registered assessors who have been 
trained by a scheme accredited by the 
Secretary of State must undertake the 
assessment. EPCs and the reports are 
to be registered with the Local Authority 
and records kept for 20 years. Disclosure 
of the records is only required to comply 
with the Regulations or with other laws, 
to relevant bodies for the purposes of 
combating fraud, or to persons authorised 
to receive them (e.g. contractors working 
on the relevant building).

Mandatory Inspections of Air 
Conditioning Systems and advice  
on Boilers

Going forward, mandatory inspections of 
air conditioning systems will be required 
every five years. Initially this will apply to 
units of more than 250kW from 4 January 
2009 and then to units of more than  
12kW from 4 January 2011. Advisory 
reports on increasing efficiency must be 
supplied. These are also registrable. 

The EPBD allows member states  
to either impose a requirement to have 
older boilers inspected, or to supply  
advice on increasing the efficiency of 
heating systems. In England and Wales 
the government has adopted the latter. 

Action is required  
before the first deadline 
of April 2008.



Commercial Law Developments Winter 2007–2008

Display energy certificate

Buildings of more than 1,000m2 of ‘useful 
floor space’ which are occupied by public 
authorities or bodies providing a public 
service, and are frequently visited by 
large numbers of the public will have an 
additional obligation to display a DEC in  
“a prominent place clearly visible”. This will 
apply to buildings such as local authority 
buildings, courts, hospitals, schools and 
stations and similar.

The DEC records the asset rating 
(energy efficiency of the building) and 
the operational rating (energy use) 
averaged over the last three years. 
There is a formula that applies where the 
occupier has not been in the building for 
three years. The DEC must be renewed 
annually (it is valid for 15 months) and the 
attendant advisory report is valid for seven 
years. As for EPCs, an approved assessor 
must carry out the assessment. 

Enforcement and Penalties

Implementation is achieved by 
amendments to the Buildings  
Regulations 2000 in respect of new 
buildings. A certificate of practical 
completion will not be able to be issued 
until an EPC is provided.

Enforcement is to be undertaken by  
the Trading Standards/Weights and 
Measures Department of the local council. 
The EPB Regulations specify fines, for 
example, a fine calculated as 12.5% of 
rateable value subject to a minimum of 
£500 and maximum of £5,000 for not 
supplying an EPC on a sale or letting 
and £1,000 for not displaying a DEC or 
for not having a valid report. It will be an 
offence to disclose an EPC or any report 
to someone not entitled to receive it, or 
to fraudulently obtain or to give wrong 
information on an EPC or DEC.
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Law firm of the year

Travers Smith is regulated by the Solicitors Regulation Authority (the independent regulatory body of the Law Society of England and Wales). We are not 
authorised under the Financial Services and Markets Act 2000 but we are able, in certain circumstances, to offer a limited range of investment services 
to clients because we are members of the Law Society of England and Wales and regulated by the Solicitors Regulation Authority. We can provide these 
investment services if they are an incidental part of the professional services we have been engaged to provide.

“  …this consistent, high-calibre firm 
commands a loyal following due to 
its winning combination of in-depth 
specialist skills and overarching 
understanding of the marketplace.” 
Chambers Guide to the UK Legal Profession (2006)

“  …experienced, pragmatic and 
pleasant to work with.” 
Chambers Guide to the UK Legal Profession (2008)


