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Welcome to the monthly finance bulletin from our banking 
and corporate recovery department.  This issue includes an 
overview of some recent market developments and trends in 
the finance sector, as well as a spotlight on commercial 
mortgage-backed securitisation structures.  Please get in 
touch if it raises any issues that you would like to discuss. 
Jeremy Walsh, Head of Banking and Corporate Recovery Department 

 

Financial Services and Markets Act 
2000 (Administration Orders Relating 
to Insurers) Order 2010 (SI 2010/3023) 
(the "Order") 

This Order, which is effective from 1 
February 2011, consolidates a previous 
order and its amending instruments, 
applying Pt 2 of the Insolvency Act 1986 
in relation to insurers. The provisions of 
Schedule B1 to the IA 1986 generally 
apply to the administration of an insurer, 
although an insolvent insurer can only 
go into administration by order of the 
court and cannot use the out of court 
means of appointing administrators. The 
Order inserts additional provisions as to 
the purpose of administration requiring 
that the administrator must carry on the 
insurer's business with a view to 
effecting a transfer of that business as a 
going concern, and the administrator 
must assist the FSCS in its role in 
compensating relevant insured parties.  

Financial Markets and Insolvency 
(Settlement Finality and Financial 
Collateral Arrangements) 
(Amendment) Regulations 2010 (SI 
2010/2993) (the "Regulations") 

The Regulations, which come into force 
on 6 April 2011, implement a recent 
European amending directive, which 
seeks to make further provisions for 
linked or "interoperable" systems and 
ensure that credit claims may be used 
as financial collateral. In addition, 
"possession" of financial collateral is 
defined so as to include where such 
financial collateral has been credited to 
an account in the name of the collateral-
taker or a person acting on his behalf. 
Requests for more far-reaching reform in 
this area may take longer to consider. 

 

 In the courts 

Lomas & Ors (together the Joint 
Administrators of Lehman Brothers 
International (Europe)) v JFB Firth 
Rixson, Inc & Ors 
[2010] All ER (D) 248 
 
Section 2(a)(iii) of the 1992 and 2002 
ISDA Master Agreements provides that 
a party's payment obligations are 
subject to the condition precedent that 
there is no continuing Event of Default or 
Potential Event of Default in respect of 
the other party. In this case, the swap 
counterparties argued that LBIE having 
gone into administration (an Event of 
Default), the swap payment obligations 
which would have arisen on dates while 
LBIE was in administration did not arise, 
and would not arise thereafter in the 
event that the default was cured. Briggs 
J rejected this argument (based on dicta 
in the Marine Trade case), holding that 
the effect of default was only 
suspensory. The payment obligation 
would be revived if the default was cured 
prior to the termination of the 
transaction, although it would be 
permanently waived if the default 
remained when the transaction expired.  

It was also argued that the condition 
precedent in section 2(a)(iii) offended 
the "anti-deprivation principle", since 
when it went into administration, LBIE 
was deprived of an asset (the potential 
payments due from the swap 
counterparties). Briggs J rejected this, 
holding that the administration 
undermined LBIE's relationship with the 
counterparties sufficiently that LBIE 
should no longer receive the benefit of 
the transaction as it was no longer able 
to meet its own obligations.  

 

Spotlight on… CMBS 

Commercial property-backed loans 
account for a substantial proportion of the 
debt which requires imminent refinancing. 
Many such loans have been sold into 
securitisation structures, with notes issued 
to finance their purchase ("CMBS"). 
Analysts estimate that around €100bn of 
CMBS debt in Europe will mature during 
2011-2015. Investors, anticipating distress 
and enforcement, have been attracted to 
the opportunity to purchase discounted 
(lower risk) A/B notes with a view to exiting 
at par following an enforced sale; the 
recent sale of eight of the nine properties 
in the White Tower CMBS saw the A 
noteholders repaid in full prior to note 
maturity. Such distressed sales are 
however rare and there is a risk that 
investment decisions may be based on a 
common misunderstanding of where the 
power lies between the different classes of 
noteholders in a default scenario.   

In most CMBS structures, a loan event of 
default will trigger the transfer of 
administrative powers to a "Special 
Servicer", including the right in certain 
circumstances to waive or enforce a loan 
event of default.  Typically the provisions in 
the CMBS documentation offer scant 
guidance to a Special Servicer when 
making decisions on discretionary matters 
and in particular when dealing with the 
competing demands of classes of 
noteholders with conflicting interests.  In 
contrast to the position in the US, there is 
relatively little precedent to guide Special 
Servicers.  Since in most structures junior 
noteholders have greater rights of 
representation prior to a note payment 
default (as distinct from a loan default), 
and loans typically fall due for repayment 
up to three years before the notes, the 
senior noteholders may find themselves 
powerless at an important time.  To make 
matters worse, with tighter covenants and 
a fall in commercial property prices, many 
CMBS loans are unlikely to qualify for 
refinancing without a fresh equity injection.  

Given the sparse guidance on the standard 
of care required from Special Servicers, 
they will often find it difficult to deal with the 
competing demands of the senior investors 
who are pushing for a quick sale and those 
holding the lower ranked notes who want 
to let the market take its course in the hope 
that commercial property prices will 
recover sufficiently by note maturity. 
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Green v Bramston and others 
[2010] All ER (D) 112 (Dec) 
 
A bankrupt's share in a company 
became vested in his trustee as part of 
the bankruptcy estate. The company 
was put into liquidation and HMRC made 
a claim in the liquidation for over 
£600,000 in respect of corporation tax 
on capital gains arising from the disposal 
of various properties. The issue arose as 
to whether the trustee was obliged to 
pay over the whole of the proceeds of 
sale of the properties without deduction 
for his remuneration and expenses. 

The court decided that the trustee's 
remuneration and expenses were 
payable on the Berkeley Applegate 
principles (allowing an insolvency 
practitioner to receive remuneration 
where he realises assets that fall outside 
an insolvent estate). It was also 
suggested that an insolvency practitioner 
might only be able to recover 
remuneration if he could demonstrate 
that his work was for the benefit of the 
beneficial owners of the relevant assets. 
The court held that the award of 
remuneration under a Berkeley 
Applegate order creates a proprietary 
interest in the assets in question and 
remuneration awarded is paid from the 
relevant assets in priority to all other 
claims to the assets. 

Ross Connock and Patrick Michael 
Boyden (as the joint liquidators in 
England and Wales of Alitalia Linee 
Aeree Italiane S.p.A.) v Professor AVV 
Augusto Fantozzi (as the 
administrator in the Republic of Italy 
of Alitalia Linee Aeree Italiane S.p.A.)  
[2011] All ER (D) 104 
 
This case concerned the relationship 
between insolvency proceedings opened 
in a member state of the European 
Union (Italy on the facts), in which the 
company's "centre of main interests" 
was situated and "secondary 
proceedings" (UK on the facts) in 
respect of the same company. The main 
question was whether assets in the UK 
should be applied to discharge liabilities 
which would be accorded priority under 
Italian law but not English law. 

Relying on the terms of Articles 4 and 28 
of EC Regulation on Insolvency 
Proceedings 1346/2000, the judge held 
that assets within the scope of 
secondary proceedings should be 
distributed in accordance with local law. 
The split decision of the House of Lords 
in HIH Casualty was not authority for the 
proposition that there is a common law 
power to order an English liquidator to 
remit assets to a foreign liquidator where 
they will then be distributed otherwise 
than in accordance with English rules. 

  Recent transactions 

Patron Capital - Olympic development 

We advised Patron Capital on the 
financing of the acquisition and 
development of a Holiday Inn hotel and 
a Staybridge Suites hotel at the Olympic 
Site, Stratford. 

Voreda Capital - Wood Lane deal 

Instructed by Voreda Capital, we 
advised the joint venture between 
Voreda and Imperial College on the 
financing of the acquisition and 
development of the first phase of the 
redevelopment of the former BBC 
Worldwide Headquarters at Wood Lane, 
London. 

Mountgrange Real Estate acquisition 

We advised Mountgrange Real Estate 
Opportunity Fund on the financing of its 
£24.13m acquisition of the Fleets Corner 
Industrial Estate in Poole, with financing 
obtained from Santander. 

Travers Smith news 

In the recent Corporate Intl Magazine 
2010 Legal Awards, the Travers Smith 
Banking and Corporate Recovery 
department won "Banking & Finance 
Law Firm of the Year in the UK", and the 
firm won "Full Service Law Firm of the 
Year in the UK". 
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