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Welcome to the monthly finance bulletin from our banking and 
corporate recovery department.  This issue contains our usual overview 
of some recent market developments and trends in the finance sector; 
and includes a spotlight on the Market Flex and the Amended Takeover 
Regulations. Please get in touch if it raises any issues that you would 
like to discuss. 

Jeremy Walsh, Head of Banking and Corporate Recovery Department 

 

TUPE and Administrations 

In December 2011, the Court of Appeal 
delivered two consistent judgments in 
quick succession on TUPE and its 
operation in conjunction with 
administrations.  In general terms TUPE 
provides that any dismissal of an employee 
which is connected to the disposal of a 
business is automatically unfair and that 
any consequent liabilities must be 
discharged by the acquirer of the business.  
Regulation 8(7) to TUPE constitutes an 
exception to this general rule applicable to 
"bankruptcy … or … analogous insolvency 
proceedings which have been instituted 
with a view to the liquidation of the assets 
of the transferor".  The Employment 
Appeal Tribunal had adopted an 
inconsistent approach in determining 
whether the exception to TUPE could 
apply to a transfer of business consequent 
on an administration.  In one case, 
Oakland v Wellswood (Yorkshire) Ltd 
[2008] UK EAT 0395_08_0511, the EAT 
concluded that where (as a matter of fact) 
an administration was instituted with a view 
to liquidation of the transferor's assets, 
TUPE might not apply.  In another case, 
OTG Ltd v Burke and Others [2011] UK 
EAT 0320_09, the EAT held that transfers 
(including pre-packs) following 
administration always fell within TUPE. 

In Key 2 Law (Surrey) LLP v D'Antiquis 
and Others [2011] EWCA Civ 1567, the 
Court of Appeal affirmed Oakland v 
Wellswood and held that administrations 
will always fall within the scope of TUPE.  
In Spaceright Europe Ltd v Baillavoine and 
Others [2011] EWCA Civ 1565 the Court of 
Appeal held that the dismissal of a CEO on 
the same day as the employer went into 
administration (even where the business 
and assets were sold one month after the 
dismissal) was for a transfer connected 
reason and automatically unfair under 
TUPE.  The Court of Appeal held that a 
dismissal could be transfer related, with 
liability passing to the acquirer, even where 
the transfer was not contemplated, or the  

 acquirer unknown, at the time of the 
dismissal.   

Tobin Tax 

There appears to be growing opposition 
within Europe to the introduction of a 
Financial Transaction Tax.  The 
Netherlands pensions, insurance and 
asset management industries have joined 
French and German asset managers in 
criticising the proposed tax.  The head of 
the prestigious Edhec Business School in 
Paris, the new Italian Prime Minister; and 
Angela Merkel's coalition partners are also 
opposed. 

In the courts 

WS Tankship II B.B. v Kwan Ju Bank 
Limited and Another Company 
[2011] EWHC 3103 (Comm) 
This is a case on Korean refund 
guarantees provided by banks to support 
obligations of shipbuilders to return 
advance payments made by buyers under 
shipbuilding contracts.  The buyers alleged 
that the refund guarantees were primary 
obligation demand guarantees under which 
payment was required to be made on 
demand without reference to underlying 
contractual issues.  The guaranteeing 
banks, who were resisting payment, 
argued that the guarantees were in fact 
secondary liability instruments and true 
guarantees which permitted the banks to 
(a) raise arguments available under the 
shipbuilding contracts and (b) raise 
defences on the basis that the underlying 
shipbuilding contracts had been amended 
without their consent.  The Court, agreeing 
with the buyers arguments, concluded that 
the guarantees were on demand primary 
guarantees which, by admittedly imperfect 
analogy, resembled letters of credit.  
Payment was therefore to be made against 
a pre-agreed document (a prescribed form 
demand) and the rules of discharge of a 
surety on the basis of variation, 
forbearance or indulgence which would 
have applied to secondary liability 
instruments, did not apply to the subject 

 

Spotlight on… Market Flex and the 
Amended Takeover Regulations 

The September 2011 changes to the 
Takeover Code impact all acquisitions by 
private companies of public listed companies, 
including those sponsored by private equity 
investors and known as Public to Private 
(P2P) or Take private transactions.   

Industry comment at the time of publication of 
the new rules was preoccupied with the 
implications of the new 28 day "put up or shut 
up" deadline designed to avoid long "virtual 
bid" processes (as exemplified by the 
contentious Kraft / Cadburys takeover).  
Press attention also focused on the 
prohibition of break fees payable where an 
offer was topped by a competing bidder.  The 
enhanced disclosure rules which reflected the 
specific recognition by the Panel of the 
interests of constituents other than the target 
shareholders (such as employees, creditors, 
suppliers and customers) received less 
coverage, since they were perceived to 
impact on process rather than market 
practice and deal volume.   

The new disclosure rules require greater 
detail to be included as to financing 
arrangements in the offer document prior to 
its public display, including any "step up" or 
other variations to interest rates.  Many 
practitioners concluded that this related 
merely to the orthodox margin variation 
provisions dependent on financial covenant 
performance. 

The Panel has, however, made it clear that 
the requirement to describe and disclose 
extends to the arrangements set out in one of 
the most sensitive documents in the financing 
package, the Syndication and Market Flex 
side letter.  These side letters address the 
rights and obligations of the Bank Arranger 
and the borrower with respect to the primary 
syndication process.  Often the Arranger will 
have the right to "flex" the terms of the 
financing (usually, by increasing the interest 
margin within certain parameters) in 
circumstances where there is a poor 
syndication uptake.   

The disclosure of the flex arrangements to 
potential lenders defeats the purpose of such 
a letter, unsettles the pricing process of 
syndication loans and invites the maximum 
flex interest margin to be selected as a 
default option.  Club deals obviating the 
syndication process may develop in 
response.  Alternatively, Arrangers may have 
to fix pricing at higher than current market 
rates, with a "reverse flex", leading to a 
reduction in rates, if the syndication is over 
subscribed. 
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demand guarantees.  Interestingly the 
Court also made an obiter observation to 
the effect that a guarantee issued and sent 
by SWIFT message was "in writing and 
signed" for the purposes of section 4 of the 
Statute of Frauds Act 1677.  The statement 
was obiter because if, as the Court 
decided, the demand guarantees under 
consideration were primary obligations (as 
opposed to true secondary liability 
guarantees) the Statute of Frauds was 
irrelevant. 
 
Padden v Bevan Ashford Solicitors 
[2011] EWCA Civ 1616 
This is a cautionary case for solicitors.  H 
was a financial consultant and fraudster.  
H's wife (W) was told by H's solicitor that 
he had admitted to taking £200,000 from 
one of his clients and that in order to avoid 
imprisonment, H would have to repay the 
amount.  In order to raise the necessary 
funds, property (including the matrimonial 
home) would need to be sold or subject to 
a second mortgage.  H's solicitor advised 
W to seek independent legal advice in 
accordance with the House of Lords' 
guidance in Royal Bank of Scotland v 
Etridge (No.2) [2002] 2 AC 773.  In the 
Etridge case, the House of Lords reviewed 
the law on undue influence in relation to 
cases of individuals giving security for their 
spouses' debt.  In these circumstances the 
creditor must take steps to ensure that the 
transaction has been properly and fully 
explained to the spouse in order to remove 
the assumption that the spouse has been 
subject to undue influence.  W walked into 
Bevan Ashford's office off the street and 
had an interview with a newly qualified 
lawyer who advised her not to sign the 
proposed second mortgage 
documentation.  W said she was going to 
nevertheless sign the documents and after 
fifteen minutes terminated the meeting on 
grounds that she needed to return to her 

children.  Bevan Ashford did not charge W 
for this advice.  Subsequently, the parties 
attended at Bevan Ashford's office to sign 
the documents and they were witnessed by 
an assistant solicitor there who asked if W 
wanted advice and was told that W had 
already attended an interview with one of 
her colleagues.  The documents were 
witnessed by the attending assistant 
solicitor, who also certified that W had had 
the documents explained to her and that 
she understood the nature of the 
documents and their meaning and effect 
and that she had freely consented to sign 
without undue influence.  Again Bevan 
Ashford did not charge for this work.  It 
transpired that H had in fact defrauded 
other clients to the tune of £2m.  He was 
sent to prison and W sued Bevan Ashford 
for damages for negligent advice.  At first 
instance, the Judge found no case to 
answer.  The Court of Appeal however 
allowed the appeal, concluding that the 
Judge had been too impressed by the 
absence of fees, the short notice of the 
original meeting and the determination of 
W to proceed with the transaction after 
being told not to go ahead.  The Court of 
Appeal ordered a new trial, where 
questions of fact could be explored more 
fully.  The Court made the observation that 
at the initial meeting, the newly qualified 
lawyer should have done much more – 
including finding out the full facts from H's 
solicitor and advising W of the implications 
of any further fraud on the part of H and 
that if the fraud exceeded £200,000 that 
W's execution of the documents was not 
going to save H from prison.  The Court 
also observed that the assistant solicitor at 
the second meeting should have made 
further enquiry of W and should have 
explained to her why it was necessary to 
advise her in the first place and the 
reasons for the certificate which the 
solicitor was required to furnish. 

  Recent transactions 

We have recently advised: 
 
• Blacks Leisure Group plc and 

certain subsidiaries on their entry into 
administration on 9 January 2012 and 
KPMG LLP as administrators on the 
immediate sale of substantially all the 
Blacks and Millets businesses and 
assets to a subsidiary of JD Sports 
plc; 

• The Royal Bank of Scotland plc on 
amended and restated facilities 
(increasing commitments by 
£40million) extended to various 
members of the Arrow Global Group; 

• The Royal Bank of Scotland 
International Limited on a resolving 
credit facility made available by RBSI 
to the Atlantis Japan Growth Fund 
Limited; 

• GCP Capital Partners on the 
financing of their acquisition of The 
World Trade Group; and  

• Synova Capital and The Dental 
Buying Group on the financing of 
their bolt-on acquisition of TAG 
Medical. 

Travers Smith News 

Travers Smith Litigation and Regulatory 
Investigations Partner Tony Robinson is to 
be seconded to The Royal Bank of 
Scotland plc for six months as acting Head 
of Litigation, Regulatory and Investigation. 
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