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Welcome to the monthly finance bulletin from our banking and 
corporate recovery department. This issue contains our usual overview 
of some recent market developments and trends in the finance sector, 
including a spotlight on guarantees. Please get in touch if it raises any 
issues that you would like to discuss. 
Jeremy Walsh, Head of Banking and Corporate Recovery Department 

 Spotlight on… Guarantees 

Guarantees are encrusted with judge made 
law, the principal effect of which is that third 
parties giving guarantees for a creditor's 
obligations are significantly assisted at the 
expense of those seeking to rely on the 
guarantee. One jurist has aptly described 
guarantors (in contrast to the hoarily unkind 
US definition of "schmucks with a pen") as 
"the darlings of the courts". Huge amounts of 
juridical time have been devoted to 
determining whether undertakings are 
guarantees or indemnities. The Statute of 
Frauds 1677 (surely the oldest statute to be 
regularly referenced in current cases) 
requires guarantees to be in writing, whilst 
indemnities may be oral and whilst 
indemnities will survive the underlying 
invalidity of the obligations being guaranteed, 
guarantees as secondary obligations will not. 

Guarantees, self-evidently for the benefit of 
third parties, have also generated intensive 
litigious debate on questions of corporate 
benefit and the duties of officers of a 
guaranteeing company to act in its best 
interests. Any variation in the contract which 
is the subject of a guarantee, including the 
provision of additional time to perform an 
obligation and any release of security 
provided by third parties for the obligation 
guaranteed is, without the co-operation of the 
guarantor likely to lead to the guarantor's 
release. The inclusion in a guarantee of the 
most specific protective wording designed to 
preserve the guarantee in the event of these 
contingencies has proved, in many cases, to 
constitute a curious exception to the 
traditional English law approach of requiring 
persons of the necessary capacity to be 
bound by what they have bargained for. 
Since 1994, lawyers have also been 
reluctantly obliged to advise incredulous 
clients that they must not take guarantees 
from individuals susceptible to undue 
influence (a surprisingly wide conceptual 
class) until those individuals have proved that 
they have received independent legal advice. 

In addition, whilst guarantees are not, like 
insurance policies, contracts of the utmost 
good faith requiring full disclosure of facts, 
the extent of the duty of a beneficiary to 
disclose to a prospective guarantor is not 
clear, notwithstanding that a failure to do so 
will render the guarantee void. A judicial 
requirement to reveal "every fact which the 
[guarantor] would expect not to exist" sheds 
little light, nor a more recent judicial guideline 
to the effect that the matters which need to be 
disclosed are those that render the risks 
being assumed by the guarantor more 
onerous than would otherwise be expected. 

In short, in order to obtain and then maintain 
a valid and enforceable guarantee, well-
counselled caution and care are vital. 

Vickers' Victory  
The reforms proposed by the ICB (the 
Vickers Report) in September 2011 were 
accepted in full by the coalition 
government in December 2011 and are to 
be implemented by 2019, which coincides 
with the target implementation date of the 
Basel III Regulations. In addition to the 
retail ring-fencing proposals and loss-
absorbing capital requirements extending 
to both parts of a bank of at least 17-20%, 
the Vickers Report requires banks to 
maintain at least 10% of risk weighted 
assets in the ring-fenced business (with 
the option of regulators to request a further 
3%). This last requirement contrasts with 
the Basel III requirement to maintain at 
least 7% of risk weighted assets and 
tensions have mounted over the last few 
months as the EU Commissioner, France 
and Germany have argued for maximum 
harmonisation under Basel III such that the 
UK would have required Commission 
approval to impose capital ratios above 
7%. The necessary concession permitting 
the implementation of both the Basel III 
Rules and the Vickers' proposals in the UK 
was agreed at a summit of EU Finance 
Ministers on 15 May where the necessary 
amendments to the CRD Directive were 
sanctioned.  

"Bust" or just Balance Sheet Insolvent? 
Section 123 of the Insolvency Act 
determines the circumstances where a 
company is unable to pay its debts, a 
concept referred to in several sections of 
the Insolvency Act, and one of the criteria 
required to be met in order to justify a 
winding-up order. Section 123(2) expands 
the concept to balance sheet insolvency, 
such that a company will also be deemed 
unable to pay its debts "if it is proved to the 
satisfaction of the court that the value of 
the company's assets is less than the 
amount of its liabilities, taking into account 
its contingent and prospective liabilities". 
Many contracts, including the LMA 
standard Primary Investment Grade Loan 
Agreement and Leveraged Loan 
Agreement introduce this definition as a 
termination event or event of default, 
although for obvious reasons the 
requirement to prove such balance sheet 

 insolvency to the satisfaction of the court is 
omitted. Borrowers' counsel have 
frequently objected to any termination 
event based on balance sheet insolvency 
and recent decisions of the Court of 
Appeal and the High Court give credence 
to their objection to a measure of solvency 
which on analysis, may have very little to 
do with a company's ability to pay its debts. 
The Court of Appeal concluded in BNY 
Corporate Trustee Services Ltd v Eurosail 
UK 2007 3 BL PLC & Ors [2011] that a 
simple aggregation of the assets and 
liabilities of the company at their respective 
face amounts would render successful 
companies vulnerable to a winding-up 
order – an extraordinary state of affairs. 
The purpose of the test is to address the 
situation where a company which is 
currently able to pay its debts will not be 
able to meet its future or contingent 
liabilities. In order to invoke section 123(2), 
the court determined that a number of 
factors in addition to a mathematical test 
would need to be established – 
significantly, whether the company had 
reached "the point of no return" because of 
"an incurable deficiency in its assets". In 
the more recent case of Deiulemar 
Shipping SpA v Transfield ER Futures Ltd 
[2012], the High Court applied the BNY 
test to determine whether a company had 
become "insolvent" or "unable to pay its 
debts" under section 5(a)(vii) of the ISDA 
1992 Master Agreement, even though the 
relevant section included no specific 
reference to section 123(2). In that case, 
the Judge found that notwithstanding that a 
company's actual and contingent liabilities 
exceeded its assets, the suggestion that 
the company had reached "the point of no 
return" was "utterly fanciful" and that 
therefore it was neither insolvent nor 
unable to pay its debts.  
 
IPOs as Exits  
The ability of private equity firms to exit 
transactions has a direct effect on the 
ability of borrowers to repay acquisition 
debt to banks. The value of European 
private equity backed Institutional Public 
Offerings (traditionally a viable alternative 
exit to trade sales and secondary buyouts) 
in 2010 was US$10.1bn and so far in 2012  

 



 

 

Travers Smith LLP is a limited liability partnership registered in England and Wales under number OC 336962 and is regulated by the Solicitors Regulation Authority. The word "partner" is used to refer to a member of Travers Smith LLP. A list of the members of Travers 
Smith LLP is open to inspection at our registered office and principal place of business: 10 Snow Hill, London, EC1A 2AL. We are not authorised under the Financial Services and Markets Act 2000 but we are able, in certain circumstances, to offer a limited range of 
investment services because we are members of the Law Society of England and Wales and regulated by the Solicitors Regulation Authority. We can provide these investment services if they are an incidental part of the professional services we have been engaged to 
provide. The information in this document is intended to be of a general nature and is not a substitute for detailed legal advice. 

 

US$1.4bn has been achieved. No private 
equity owned firm has listed on the London 
Stock Exchange since April 2011. Recent 
press comment has suggested that the 
very poor performance by Debenhams 
following its private equity backed IPO in 
2006 was a significant factor in this trend, 
although the Debenhams IPO took place 
six years ago and other causative factors 
may include questions of confidence and 
market volatility in Europe. 72% of global 
sponsor backed IPO proceeds were raised 
by US companies in the first quarter of 
2012 and it will be interesting to see 
whether the Facebook experience has a 
dampening effect in the US similar to that 
attributed to Debenhams in the UK.  
 
In the courts 
 
Governing law clause inapplicable 
 
Sulamerica CIA Nacional de Seguros S.A. 
and Others v Enesa Engenharia S.A. and 
Others [2012] EWCA Civ 638 
 
In this case, the Court of Appeal was 
required to consider the governing law of 
an arbitration clause in an insurance policy 
and elected, surprisingly, to ignore the 
express choice of law clause. The 
insurance policy included a provision 
which stated that it was to be governed 
exclusively by the laws of Brazil and also 
included a submission to the exclusive 
jurisdiction of the courts of Brazil. Clause 
12 of the insurance policy was an 
arbitration clause which stated that the 
seat of arbitration would be London, 
England. The insured argued that under 
the laws of Brazil, the arbitration clause 
could be invoked only with their consent, 
an assertion not challenged by the 
insurers.  
 
Notwithstanding the obvious commercial 
connection of the insurance policy to Brazil 
and the fact that it was in the Portuguese 
language, the Judge at first instance held 
 

 that the agreement to arbitrate had its 
closest and more real connection with the 
laws of England. The insured appealed. 

The Court of Appeal, whilst cognisant of 
powerful arguments in favour of the 
application of Brazilian law, was persuaded 
by two factors to uphold the first instance 
decision to apply English law to the 
arbitration clause. First, the choice of 
another country as the seat of arbitration 
imports an acceptance that the law of that 
country operates to determine the conduct 
and supervision of the arbitration. 
Secondly, to permit the application of 
Brazilian law to govern the arbitration 
clause would be to essentially remove the 
arbitration clause from the agreement and 
that cannot have been the party's intention.  

Criteria for 'establishment' for 
secondary insolvency proceedings 
 
Trillium (Nelson) Properties Limited v Office 
Metro Limited [2012] EWHC 1191 (Ch) 9 
May 2012 
 
OML was the holding company of the 
Regus group of companies and had 
guaranteed the obligations assumed by 
one of its subsidiaries to Trillium. The 
European Insolvency Regulation provides 
that main insolvency proceedings are to be 
opened in the member state where the 
debtor has its centre of main interests 
("COMI"). It was accepted by all parties 
that OML's COMI was in Luxembourg and 
accordingly Trillium was only entitled to 
petition for a winding up order of OML in 
the UK as a secondary proceeding if OML 
had an 'establishment' in the UK within the 
meaning of the Insolvency Regulations – 
that is, a level of commercial activity in an 
external marketplace and a place of 
operations. The High Court, refusing 
Trillium's petition, concluded that these 
criteria were not satisfied by OML 
maintaining several UK bank accounts and 
a UK registered office; a UK address which 
acknowledged the receipt of guarantee 

  demands; or the fact that their UK 
counsel effected payments to creditors 
ostensibly from the UK registered 
office drawn on its UK bank accounts.   

Recent transactions 

We have recently advised: 

• Clinton Cards plc in the period 
prior to its administration, and its 
administrators, Zolfo Cooper, on 
property-related matters in the 
administration. 

• the Financial Institutions UK team 
of The Royal Bank of Scotland 
plc on the €54,000,000 
refinancing of the Almack I 
leveraged fund, managed by 
Babson Capital  Europe. The 
Fund participates in, amongst 
other investments, mezzanine 
loans via a Luxembourg 
investment vehicle, giving rise to 
complex multi-currency account 
structures and various cross-
border security considerations. 

• Safestore on its £400m 
refinancing, which was split 
between (i) bank debt of £320m 
and €70m (led by RBS and 
HSBC) and (ii) a private 
placement of notes to institutional 
investors in the US of $115m. 

• Akzo Nobel (CPS) Pension 
Trustee Limited on a £1.4bn 
longevity insurance contract with 
ReAssure. 

• Pinewood Shepperton plc, a 
leading provider of services to the 
global film and television industry, 
on the refinancing of its £55m 
facilities with Lloyds TSB Bank 
plc and The Royal Bank of 
Scotland plc. 
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