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 No escape for guarantors  
 

 

In February last year the decision in Good Harvest Partnership LLP v 
Centaur Services Limited indicated that once a tenant had assigned its 
lease, its landlord could no longer call on the former tenant's guarantor 
to fulfil its obligations under an authorised guarantee agreement 
("AGA"), regardless of the terms of that guarantee or the surrounding 
commercial circumstances.  This decision was followed in K/S Victoria 
Street v House of Fraser, which was subsequently appealed.  Today 
the Court of Appeal provided clear guidance that whilst the guarantor of 
an assignor cannot normally guarantee the liability of an assignee, it 
can do so by being party to a valid AGA. 

 

 

Background 

When the Landlord and Tenant 
(Covenants) Act 1995 ("the Act") first 
became law on 1 January 1996, 
abolishing the previous privity of contract 
regime, there was some uncertainty 
about the workings of the newly-created 
AGA.  The Act makes it clear that a 
tenant and its guarantor are released 
from liability under a lease on a valid 
assignment of that lease but that a 
landlord may require a tenant to enter 
into an AGA to guarantee the assignee's 
obligations.  What was less clear was 
the extent to which a tenant's guarantor 
could validly guarantee a tenant's 
obligations under an AGA.  However, as 
landlords and tenants became more 
comfortable with the Act they agreed 
deals on the assumption that this 
arrangement would work. 

In February 2010 the High Court 
decided in the case of Good Harvest 
Partnership LLP v Centaur Services 
Limited [2010] EWHC 330 that the 
authors of the Act intended to release 
guarantors from any ongoing liabilities 
under the terms of the lease from the 
date of an assignment by the tenant, 
meaning that all parties had been 
operating under a false assumption.   
The Court held that any attempt to keep 
the guarantor on the hook by requiring it 
to enter into an AGA would fall foul of 
the Act's anti-avoidance provisions and 
would be void and unenforceable. 

 

  

This decision was followed in K/S 
Victoria Street v House of Fraser (Stores 
Management) Ltd and others [2010] 
PLSCS 278 where the judge agreed that 
whilst there were difficulties with the 
Good Harvest judgment it had not been 
wrongly decided and should be applied 
to the case in question.  He did not 
address all the issues raised by the 
Good Harvest decision, for example 
whether a guarantee voluntarily offered 
by a guarantor would be a valid way for 
the guarantor of an outgoing tenant to 
remain bound.     

The judgment in Good Harvest has 
vexed both landlords (keen to 
understand the strength of historic 
guarantees) and occupiers (troubled that 
if they wanted weaker group companies 
to enter into leases, landlords now 
required some sort of parent company 
guarantee).   

Today's judgment 

Today's judgment by the Court of 
Appeal in House of Fraser blesses the 
historically common practice of an 
assignor's guarantor entering into an 
AGA for an assignee and sheds some 
welcome light on related issues.  The 
Master of the Rolls and Etherton LJ 
preferred not to accept the purposive 
and commercial approach that an AGA 
voluntarily proffered would defeat the 
anti-avoidance provisions, largely 
because it would be too difficult to  

 

 

establish whether that AGA had in fact 
been freely offered.  Instead, they 
looked to the Act to find a rationale for 
ratifying this practice.    

In brief, s.24(2) of the Act states that 
where a tenant is released from its 
covenants, a guarantor is also released 
"to the same extent as" the tenant.  
Where the tenant is only released from 
its obligations under the lease in so far 
as he is required to re-assume them 
under an AGA, equally the assignor's 
guarantor may be released from its 
obligations only to the same extent and 
may, accordingly, be required to 
guarantee the assignor's liability under 
the AGA. 

 

“…the guarantor is released 

to precisely the same extent 

as the assigning tenant.” 

 

 

What this means in practice 

This is a relief for landlords of the 
thousands of pre-Good Harvest leases 
who have looked at the whole package 
presented by aspirant assignees and 
taken comfort from the covenant 
strength of the tenant's guarantor 
renewing its obligations under an AGA.  
It is also a relief for landlords going 
forward who can again require the 
outgoing tenant's guarantor to sign up to 
an AGA. 

Conclusion 

This is a sensible decision.  It validates 
the commercial reality that has evolved 
over the last 15 years since the Act 
came into force whilst being based firmly 
on what the Act actually says.   
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Travers Smith – Real Estate 

 

The Real Estate department advises on all aspects of real estate: buying, selling and 
leasing property, development schemes, joint ventures, investment structures, financing, 
estate management, licensing and dispute resolution. We advise on the establishment 
and operation of property investment funds, structured finance schemes, and tax planning.  

 

We have specialist groups within the firm who advise on construction, environmental and 
planning matters and our clients' climate change responses. 

 

Our clients are diverse – they include UK and overseas private investors, developers, 
pension funds, government and statutory agencies, unit trusts, retailers, service operators, 
manufacturers, charities, hospital trusts, hotel, pub and leisure operators, financial 
institutions and professional enterprises.  

 

We are experienced lawyers with a full understanding of the property industry in which our 
clients operate and apply our advice accordingly. We have close links with leading UK 
surveyors and many of those in the forefront of the property market. 

 
The team is described in the legal press as “extremely effective and professional closers” 
with “experience of highly structured and complex deals often turning deals around in a 
short time scale”. 
 
 
 
 
For further information please contact Julian Bass, Head of Real Estate, or your usual 
contact: 

  

julian.bass@traverssmith.com 
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 Clients 

AEW Europe 

Amcorp Group 

BNP Paribas Real Estate 

Bank of Scotland 

Benson Elliott 

Carpetright 

Fimalac 

Garbe Group 

Harbert European Real Estate Fund 

HIH Global Invest 

Jaguar Capital 

John Lewis 

Lothbury Investment Management 

Lothbury Property Trust 

Macquarie 

McAleer & Rushe  

McCarthy & Stone 

Meyer Bergman European Real 
Estate Fund 

Montague Goldsmith 

Moto 

Mountgrange 

National Grid UK Pension Scheme 

Northridge Capital 

Patron Capital 

Peel Holdings 

Pinewood Shepperton 

Royal Bank of Scotland 

STA Travel 

Transport for London 

Ulster Bank 

University of Surrey 

Waitrose 

West Register 

Wölbern Invest  

 

 
 

 

 

 

 

 

 

 

 

Please note that the contents of this memorandum do not constitute legal advice and should not be relied upon as such. Specific 

advice should be sought on particular situations. 


