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The European Commission has recently published proposals 
for a Common European Sales Law (CESL).  In this briefing, 
we explain what the draft CESL is and look at the likely 
implications for business. 
 

 

What is the CESL? 

We are sometimes asked if it is possible 
to have a contract governed by 
"European law" – to which the answer, 
until now, has been "there's no such 
thing" (at least so far as contract law is 
concerned).   So most businesses opt 
for the law of a particular jurisdiction, 
such as England and Wales – even 
where the contract is between parties 
based in different countries. 

If the CESL becomes a reality, however, 
it will be possible to opt for certain 
contracts to be governed by a set of 
principles which would amount to a 
"European contract law" (although there 
will be no obligation to use the CESL). 
 

 

The CESL will, however, only apply to a 
limited range of contracts – so, for many 
businesses, it may not even be an 
option. 

 

Many types of contract not covered 

As currently drafted, the CESL can only 
be applied to cross-border contracts 
within the EU for the sale of goods or the 
supply of digital content, together with 
"related services contracts".   

So, if your contract is essentially  for 
services rather than goods/digital 
content, for example, you cannot opt to 
have it governed by the CESL.   

 

 

 Consumers and SMEs 

The CESL can also only be used where 
the buyer is a consumer or, in the case 
of B2B contracts, at least one party is a 
small or medium-sized enterprise (SME) 
(unless Member States opt to widen its 
application to all traders).  An SME for 
these purposes is a business which: 

• employs fewer than 250 staff; and 

• has annual turnover not exceeding 
€50 million or an annual balance 
sheet not exceeding €43 million.   

So who is the CESL for? 

The CESL seems most likely to be of 
interest to businesses selling to 
consumers or SMEs on an EU-wide 
basis. 

According to the European Commission, 
the key problem which the CESL aims to 
address is that each of the 27 Member 
States has a slightly different system of 
contract law.  This may mean that 
certain contractual provisions which are 
readily enforced by English courts would 
be viewed differently by, say, French 
courts – and in some cases might not 
even be regarded as enforceable.   

However, if your agreement is governed 
by the CESL, all EU Member States will 
– in theory – be obliged to interpret and 
apply it in a consistent manner.   The 
Commission argues that this will make 
life simpler for business and reduce the 
need to seek local advice.  

Do we really need it? 

The reality is that many businesses sell 
to consumers/SMEs on a pan-European 
basis using a single set of terms 
governed by national law – and there is 
little evidence that the problems 
highlighted by the Commission act as a  
serious barrier to cross-border trade. 
Indeed, so far as consumer contracts 
are concerned, there is already a high 
degree of harmonisation of national law. 

 

 

Problems of the CESL 

Businesses considering opting for the 
CESL to govern eligible contracts should 
also bear in mind that many of its 
provisions are: 

• significantly more buyer-friendly than 
would be the case under, say, 
English law; and 

• potentially ambiguous and uncertain 
in scope. 

That uncertainty is likely to be 
exacerbated by the lack of explanatory 
case law, which will take time to 
develop. Although national courts will in 
theory be obliged to apply the CESL in a 
consistent manner, their different legal 
traditions may make this difficult to 
achieve in practice. 

The requirement for a cross-border 
element also means that, unless 
Member States specifically provide for it, 
the CESL cannot be used to govern 
domestic sales, for which separate 
terms would still be needed.  

 

“Businesses should 

think twice before 

opting to have their 

contracts governed by 

the CESL” 
 

What's next?  

The next stage in the process is for 
agreement to be reached on the final 
text of the draft Regulation establishing 
the CESL, which the Commission hopes 
to achieve in the course of 2012. 

Given its limited scope and the practical 
problems outlined above, we doubt that 
many businesses will adopt the CESL. 
Other international instruments of a 
similar nature do not set a very 
encouraging precedent.  For example, 
the UN Convention on International Sale 
of Goods (CISG) is not widely used, 
even though it allows considerably more 
freedom of contract than the CESL.   
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How we can help 

 

We advise on a wide variety of commercial 
agreements including joint ventures, 
outsourcing, distribution, franchising, 
supply, manufacturing and sponsorship. 
We attach great importance to 
understanding our clients' businesses and 
looking after their interests in the long term. 

 

“Travers Smith provided invaluable support and 

analysis on these deals and it is a pleasure 

working with them” 

Channel 4 

 

“The whole Travers Smith team provides high 

quality advice resulting in a no-nonsense and 

commercial approach to getting a deal done” 

UTV Media 

 

“We rely heavily on their outstanding legal 

expertise as well as their clear and strategic 

tactical insights. They are the first port of call 

for advice and the response times are 

immediate” 

Shepherd Neame 
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