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From 26 May 2011, new rules will apply to "cookies" - small 
computer files which are widely used on websites. 
Businesses which ignore the issue may face enforcement 
action from the Information Commissioner's Office (ICO). 

 

What's the problem? 

Cookies are downloaded to your 
computer or mobile device when you 
browse certain websites. They are used 
for a variety of purposes. Regulators are 
concerned because cookies can be 
used to collect personal data about the 
user, which can then potentially be 
misused.  

 
 

Not all cookies are seen as problematic 
- for example, ICO guidance indicates 
that cookies used to facilitate an "Add to 
Basket" function would be unlikely to 
raise serious concerns. The concerns 
relate primarily to cookies which are 
more intrusive, such as those used to 
create detailed profiles of an individual's 
browsing activity.  

However, the new rules apply to all 
cookies and similar technology, whether 
or not they are used to collect personal 
data (though what you will need to do to 
comply will depend on how intrusive the 
technology is).  

What has changed? 

Until now, most websites have been 
able to comply with the existing law 
relating to cookies by explaining how 
they are used in the website privacy 
policy and indicating how users can "opt 
out" (for example, by changing the 
settings of their browsers so that 
cookies will not be accepted). If they do 

 so, the functionality of the website may 
be adversely affected – but at least they 
have a choice.  

However, in order to implement a 
European Union Directive, the UK 
government has been forced to amend 
the Privacy and Electronic 
Communications Regulations 2003.   

As a result, from 26 May 2011, user 
consent will be required for the use of all 
cookies, except those which are "strictly 
necessary" to carry out a service 
requested by the user (as suggested 
above, the "Add to Basket" function may 
fall into this exemption - but many 
cookies will not).   

In practice, this means that websites will 
need to be much more upfront about 
cookies, as consent cannot simply be 
implied.  

 

 

 

 

 

 

 

 

 

How can I get consent?  

The ICO has suggested a number of 
ways in which consent to the use of 
cookies could be obtained from users, 
including asking for consent via pop-up 
boxes or when signing up to terms and 
conditions. The ICO does, however, 
accept that solutions will vary depending 
on the nature of cookie usage (the more 
intrusive it is, the more businesses will 
need to do to get meaningful consent).  

 

 

 

 

What if I do nothing?  

In effect, businesses are being required 
to incur expenditure on a short term "fix" 
even though a cheaper, more efficient 
solution may emerge in the long term 
(based on browser technology).It may 
therefore be tempting to do nothing and 
await the outcome of the government's 
talks with browser providers.  However, 
the ICO has indicated that this approach 
is not acceptable.  

 

“Websites will need to 

be much more upfront 

about cookies, as 

consent cannot simply 

be implied.” 
 

At a minimum, businesses need to be 
able to demonstrate that they are taking 
steps to achieve compliance (even if it is 
not possible to implement the necessary 
changes by the 26 May 2011 deadline).  

Businesses which fail to take such steps 
may face investigation by the ICO, which 
has the power to impose fines for non-
compliance.  

If you would like further information or 
advice on the law in this area, please 
contact any of the lawyers listed 
overleaf. 

 

 
 

Browser settings 

It will no longer be sufficient to rely on 
the possibility of users altering their 
browser settings. Whilst the 
government is in talks with browser 
providers with a view to offering a 
browser-based solution, the outcome 
of this initiative is uncertain and the 
ICO has made it clear that, in the 
meantime, businesses need to take 
action themselves in order to comply. 
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How we can help 

We have considerable experience of 
advising clients on websites and 
other online activities.  Recent 
examples include: 

  

 
 

Metro Bank 

on its customer-facing website, a key element in 
the launch of the first new UK retail bank for over 
a century. 

 

Betclick Limited 

on arrangements to provide online betting 
services. 

 

Times Educational 

on a number of new online ventures in the 
educational sector. 

 

Shepherd Neame 

on a new website designed to promote its pubs 
and hotels and allow consumers to purchase 
beers online. 
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“‘Clear, concise and consistent advice’ 

is the hallmark of this firm as it deals 

with a variety of IT matters in a range of 

industries including media, telecoms, 

education, industrial, retail and 

finance.” 

Chambers Guide to the UK Legal Profession 

“Travers Smith is able to present clients 

with consistent teams of uniformly 

excellent lawyers.” 

The Legal 500 

“Clients say Travers Smith’s Dan 

Reavill is ‘tactically astute with a 

tremendous eye for detail’.” 

Chambers Guide to the UK Legal Profession 


