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Financial Services and Markets 

2012 – Another Busy Year 

Regulatory change continues apace, both on a domestic and European level and during the 
course of 2012 the all-important details of many major legislative initiatives will emerge. 

Part A outlines some matters which need your early attention or which should be on your 
radar.  Part B gives a bird's eye view of some of the domestic and European initiatives 
which will have a substantial impact on the financial services industry. 

PART A: EARLY ACTION REQUIRED 

Client assets/client money 

The FSA is taking strong action against firms for client assets/client money failings, and the recent failure of MF Global, the 
impending Supreme Court Lehman Brothers client assets judgment and the plans in relation to CASS Resolution Packs will only 
drive this issue higher up the agenda.  All firms must ensure that they are complying with the rules.  Specific issues for firms in the 
immediate future include: 

• Checking  existing custody agreements and similar documents in relation to clients' safe custody assets for any liens or 
similar interests and/or rights of set off granted to the third party or other person; these should be removed, or appropriately 
limited, by 30 September 2012 at the latest.   CASS 6.3.5R and CASS 6.3.6R will come into force on 1 April 2012 and will 
apply to all new agreements entered into on or after that date but there will be transitional relief until 30 September 2012 in 
relation to agreements executed before 1 April 2012.   

 The effect of these incoming provisions (as now amended by the Client Assets Sourcebook (Liens Amendment) Instrument 
2012) is that where a firm deposits safe custody assets with a third party, the agreement with that third party must not include 
the grant to that third party, or to any other person, of a lien or a right of retention or sale over the safe custody assets, or a 
right of set-off over any client money derived from those safe custody assets, unless an exception applies.  The exceptions 
allow for a lien (or other right as outlined above) only if that lien or right: is confined to those safe custody assets held in an 
account with the third party (or other person) to secure properly incurred charges and liabilities arising out the provision of 
custody services in respect of safe custody assets held in that account; arises out of the operating terms of a securities 
depositary, securities settlement system or central counterparty in whose account safe custody assets are recorded or held 
for the purpose only of facilitating the settlement of the trades involving the assets held in that account; or it arises in relation 
to those safe custody assets held outside the UK provided that it does so as a result of local law or it is necessary for that firm 
to gain access to the local market and in respect of each client to which those assets belong the firm has taken reasonable 
steps to determine that holding those assets subject to such a lien or right is in the best interests of the client or, in the case 
of a professional client, the firm has been instructed to hold the assets in that jurisdiction notwithstanding the existence of that 
lien or right. 

 NOTE:  Since the original publication of this briefing note, the above summary has been amended in the light of PS12/2: 
Client assets sourcebook: custody liens and the FSA's final rules in the Client Assets Sourcebook (Liens Amendment) 
Instrument 2012 which came out on 20 January 2012.  Please see our subsequent briefing note here for further details.    

• Preparing for more detailed and more intrusive CASS audits by auditors under SUP 3.  The Accounting Standards Board 
published a bulletin on 13 October 2011 entitled "Providing Assurance on Client Assets to the Financial Services Authority".  
Under SUP 3.10, where a firm holds custody assets and/ or client money, an auditor appointed by the firm must submit a 
"reasonable assurance" client assets report.  Amongst other things, the report must state whether in the auditor's opinion the 
firm (i) has maintained systems adequate to enable it to comply with the FSA's custody rules, collateral rules, client money 
rules and mandate rules and (ii) was in compliance with those rules as at the date at which the report has been made.  The 
Bulletin consolidates all of the ASB's guidance relating to the provision of assurance to the FSA on client assets.  The FSA 

http://www.traverssmith.com/assets/pdf/Legal_Briefings/custody_liens_-_an_update.pdf


2012 - Another Busy Year 

 

 

2 

expects CASS auditors to have regard to the Bulletin when issuing client assets reports (see SUP 3.10.5BG).  The 
considerations set out in the Bulletin will have an impact on how auditors will conduct CASS audits.  Firms should be aware 
of, and prepared for, such an audit which, as the ASB notes, gives rise to considerations resulting "in a quite different 
approach to that usually applied in the course of a financial statement".  The FSA says that: "CASS audits should be seen as 
a distinct specialism and audit firms should resist any temptation to regard the CASS audit as an adjunct to a financial 
statement audit that can be undertaken by inexperienced staff".  The Bulletin is at: 

 http://www.frc.org.uk/apb/publications/pub2644.html  

Telephone taping 

• Removal of mobile phone exemption:  The removal of the so-called "mobile phone exemption" on 14 November 2011 will 
have meant that firms caught by the requirements of COBS 11.8 that have decided to permit the use of mobile equipment for 
relevant trading purposes must have purchased and installed an appropriate solution for recording mobile 
conversations/communications as well as "land line" communications. 

• Private equipment:  In addition, firms are now also required to take reasonable steps to prevent the use of privately-owned 
equipment for relevant telephone conversations or electronic communications where the firm is unable to record or copy 
those conversations or communications. 

• Practical policies and procedures:  As a result of these enhanced requirements, firms should have instituted policies and 
procedures to ensure compliance with COBS 11.8.  Depending upon how your firm has decided to address the issues, these 
may range from an outright ban on the use of any mobile devices at all (whether issued by the firm or privately-owned), a ban 
on the use of private mobile devices or some kind of restriction on the use of mobile devices.  In any event, any such 
procedures should be backed up with appropriate staff training and sanctions for breaches. 

• Investment manager "exemption": It should be noted that there is still a qualified exemption from the recording requirements 
for discretionary investment managers (e.g. segregated portfolio managers, hedge fund managers and private equity 
managers) in certain circumstances (broadly, where they reasonably believe that the other party to a conversation or 
communication (e.g. a broker) is subject to the COBS 11.8 recording obligation and/or any conversations/communications 
with persons not subject to the recording obligation (e.g. overseas brokers) are infrequent and proportionally small. However, 
we are aware that the extension of the rules to cover mobile equipment has given rise to difficulties for such firms with 
regards to how they can continue to rely on the exemption in practice. 

Financial crime 

• Financial Crime Guide: The FSA's Financial Crime Guide came into force on 9 December 2011 following a consultation 
process earlier in the year.  Although the FSA says it will not presume that a firm's departure from the guidance indicates a 
breach of FSA rules, every MLRO should give serious consideration to the various examples of good practice and bad 
practice outlined in the Guide and, where appropriate, amend their procedures accordingly.  The FSA will expect firms to 
have done this. The Financial Crime Guide is available at: http://fsahandbook.info/FSA/html/handbook/FC    

• JMLSG Guidance:  The JMLSG published its revised guidance for the UK financial sector on prevention of money 
laundering/combating terrorist financing on 20 December 2011, following a consultation in the autumn.  Overall, the 
amendments to the Guidance were relatively minor but nonetheless the MLRO and other relevant personnel should obviously 
ensure that they refer to the updated version from now on: http://www.jmlsg.org.uk/industry-guidance/article/further-
amendments-to-2007-guidance-20-december-2011 

• Money Laundering Regulations: In Q1 we are expecting HM Treasury to publish its response to the June 2011 consultation 
on amending the Money Laundering Regulations 2007.  It is possible that changes to the legislation may take place during 
the second quarter.   

Remuneration   

• Proportionality tiers: On 19 December 2011, the FSA published the December 2011 version (Edition 1.1) of its General 
guidance on proportionality: The Remuneration Code (SYSC 19a) & Pillar 3 disclosures on remuneration (BIPRU 11).  
The FSA has changed the threshold between proportionality tiers 3 and 2 for banks and building societies from £50 million to 
£100 million.  Therefore, banks and building societies with capital resources on the last accounting reference date of £100 
million or less will fall within proportionality tier three. 

• Provisions on voiding and recovery: The "blanket" transitional relief which provided in effect that the Remuneration Code 
provisions on voiding and recovery (in SYSC 19A.3.54R and SYSC 19A Annex I) only apply to the dozen largest banks and 
investment banks ended on 1 January 2012.  In its place, a new transitional provision (in SYSC TP 3.6AR) provides that 
voiding will only apply in relation to certain large firms, i.e.: 

o UK banks or building societies with capital resources exceeding £1,000 million; 

o BIPRU 730k firms with capital resources exceeding £750 million; and 

http://www.frc.org.uk/apb/publications/pub2644.html
http://fsahandbook.info/FSA/html/handbook/FC
http://www.jmlsg.org.uk/industry-guidance/article/further-amendments-to-2007-guidance-20-december-2011
http://www.jmlsg.org.uk/industry-guidance/article/further-amendments-to-2007-guidance-20-december-2011
http://www.jmlsg.org.uk/industry-guidance/article/further-amendments-to-2007-guidance-20-december-2011
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o Full credit institutions, BIPRU 730k firms or third country BIPRU 730k firms which are grouped with a firm 
described in the first two bullet points. 

• Retained shares and other instruments: The transitional guidance that currently provides that non-listed firms (with no listed 
parent undertakings) might be able to rely on the proportionality provisions in SYSC to justify not complying with the FSA 
remuneration code requirement to pay at least 50% of variable remuneration in shares or other non-cash instruments will 
expire on 1 July 2012.  Firms in proportionality tiers 3 and 4 are likely to have other grounds to justify not paying in shares. 

Complaints  

• Abolition of the "two-stage" process: This affects firms with clients who are "eligible complainants" within DISP.  The existing 
"two-stage" complaints process under DISP will be abolished as from 1 July 2012 and a firm's first response to a complaint 
must then also be its final response.  This must be provided within eight weeks of the complaint.   

• Increase in FOS award limit:  On 1 January 2012, the maximum award which the Ombudsman may make was increased 
from £100,000 to £150,000 (as before, any interest and costs (and any interest on costs) are excluded from this limit).  The 
new limit applies to all complaints made on or after 1 January 2012, including complaints in relation to acts or omissions 
which occurred before that date. The FSA has warned firms that they should not see the FOS award limit as representing a 
cap on their liability and they should not allow the limit to have any influence on their treatment of customers. 

Approved persons   

• (Continuing) deferral of new SIF granular functions: There is still no indication as to when the FSA will introduce the new 
categories of significant influence approved persons (CF00, CF2d-2e, CF13, CF14 and CF15).  The new regime was due to 
come into force on 1 May 2011, but was postponed by the FSA (apparently because its systems were not ready). 

• But parent entity SIF function is in force:  Although the parent entity significant influence function (CF00) has been deferred, 
there is already a requirement to register people who are performing this role.  The parent entity significant influence function 
– i.e. broadly, the function of acting in the capacity of a director (executive or non-executive), officer or employee of a parent 
undertaking or holding company (which is not regulated by the FSA) whose decisions, opinions or actions are regularly taken 
into account by the governing body of the authorised firm and therefore likely to have a significant influence on the firm - 
already appears within the director function (CF1) and the non-executive director function (CF2) (see SUP 10.6.4R(2) and 
SUP 10.6.8R(2) respectively) and has done so since August 2009.  As and when the CF00 function comes into effect, the 
separate functions within SUP 10.6.4R(2) and SUP 10.6.8R(2) will effectively be "hived off" into the "stand-alone" CF00 
function and will be extended to apply to LLPs. If there is someone within the firm's group structure who is performing the 
parent entity significant influence function as described, then they must be registered now (as CF1 or CF2 as appropriate) 
rather than waiting for the CF00 function to come into force. 

Payment services 

• 30 January 2012 is the last date on which small e-money issuers (i.e. those certified as such by the FSA) can take 
advantage of transitional provisions to apply to become an authorised e-money institution or a small e-money institution in 
time for 30 April 2012 (when the transitional period ends for small e-money issuers). 

SEC Registration for Non-US Managers and Advisers 

• Registration: some UK and EU fund and investment managers will need to register with the SEC by 14 February 2012 under 
SEC requirements under the US Dodd-Frank legislation; 

• Filing: many more managers will need to make public filings with the SEC as a condition of being able to rely on an 
exemption from the registration requirement – the deadline for these filings is 30 March 2012; 

• Briefing note: for our more detailed briefing note on these requirements, see 
http://www.traverssmith.com/assets/pdf/Legal_Briefings/sec_registration_for_non-us_managers_and_advisers.pdf  

RDR 

This year will be a busy year for those firms in the retail investment market in the run up to the implementation deadline of 31 
December 2012 for all Retail Distribution Review changes – in very broad outline, the changes will include new standards for 
investment advice ("independent" or "restricted"), the introduction of new charging rules (and the end of commission) and new, 
enhanced professional standards (including the requirement that all existing investment advisers should have obtained the 
appropriate qualification level (or qualification gap-fill)). 

Compliance function 

On 22 December 2011, ESMA published for consultation a paper entitled "Guidelines on certain aspects of the MiFID compliance 
function requirement".  It is important to review and monitor the progress of this consultation: the guidelines are expected to be 
finalised in Q2 2012.  Consultation closes on 24 February 2012.  See Part B for further details. 

http://www.traverssmith.com/assets/pdf/Legal_Briefings/sec_registration_for_non-us_managers_and_advisers.pdf
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Suitability 

On 22 December 2011, ESMA published a second paper for consultation entitled "Guidelines on certain aspects of the MiFID 
suitability requirements".  While many of the recommendations in the draft guidelines are not surprising, it is important to review and 
monitor the progress of this consultation. Consultation closes on 24 February 2012.  The guidelines are expected to be finalised in 
Q2 2012.  See Part B for further details. 

Automated/High frequency trading 

ESMA Final Report - On 22 December 2011, ESMA published its final report on guidelines on systems and controls in an automated 
trading environment for trading platforms, investment firms and competent authorities. 

• The Final Report includes ESMA's guidance on the use of an electronic trading system, including a trading algorithm, by an 
investment firm dealing on own account or for the execution of orders on behalf of clients and the provision of direct market 
access or sponsored access by an investment firm as part of the service of execution of orders on behalf of clients. 

• The Guidelines are not restricted to the trading of equity financial instruments.  They cover trading of any financial instrument 
(as defined under MiFID (2004/39/EC).  The Guidelines include provisions relating to organisational requirements for 
electronic trading systems (including trading algorithms) in terms of governance procedures, capacity and resilience, 
business continuity, testing, security, staffing and record keeping, organisational requirements for investment firms to 
promote fair and orderly trading in an automated trading environment and organisational requirements to prevent market 
abuse (in particular market manipulation) in an automated trading environment.  There are specific guidelines for firms that 
provide DMA and/or sponsored access. 

The Final Report is available here:  
http://www.esma.europa.eu/content/Final-report-Guidelines-systems-and-controls-automated-trading-environment-trading-platforms 

The guidelines will become effective in the UK one month after they have been published on the FSA website.  Unless 
otherwise informed, relevant market participants should comply with the guidelines from 1 May 2012.

http://www.esma.europa.eu/content/Final-report-Guidelines-systems-and-controls-automated-trading-environment-trading-platforms
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PART B:  OVERVIEW OF SIGNIFICANT LEGISLATIVE MEASURES IN THE PIPELINE 

UK 

New regulatory regime 

On 19 December 2011, the Joint Committee on the draft Financial Services Bill (i.e. the committee established to conduct pre-
legislative scrutiny of the Bill) published its report. 

The Joint Committee concluded that the Government "must significantly amend" the draft Bill and in particular clarify the objectives, 
powers and accountability of the three new bodies that will be created (the Financial Policy Committee (FPC), the Prudential 
Regulation Authority (PRA) and the Financial Conduct Authority (FCA)) so as to avoid repeating the mistakes of the tripartite 
regulatory system with its "fuzzy allocation of responsibilities".  

Against that backdrop, the Joint Committee has, amongst other things, recommended that: 

• the Chancellor of the Exchequer should be given an automatic power to direct the Bank of England when the latter has given 
a warning that there is a material risk to public funds and from that point onwards ultimate responsibility will lie with the 
Chancellor.  

• the Bank of England should be suitably accountable to Parliament and the public; the Bank's existing Court of Directors 
should be replaced by a new powerful Supervisory Board (with expert members some of whom should have experience in 
prudential policy). 

• the Treasury and Parliament should exercise more oversight over the new FPC and all statutory instruments granting macro-
prudential tools to the FPC should contain a sunset clause of one Parliament, allowing ongoing parliamentary scrutiny of the 
FPC's toolkit. 

• the PRA's regulatory perimeter should be broader than currently envisaged – MF Global is cited as example of the type of 
firm which should be within the PRA's regulatory perimeter (but which would not be under the current proposals), together 
with other firms "engaging in the rehypothecation of client money and assets".  Given that the initial designation of PRA 
regulated activities is a key factor in understanding the intentions and scope of the Bill, a draft of the relevant secondary 
legislation must be made available at the same time that the Bill is introduced into Parliament. 

• the UK government should continue to push for the freedom for member states to set higher capital requirements for banks 
than those required by EU legislation – this is considered essential given the large size of Britain's banking sector relative to 
its economy.  

• legislation "ring-fencing" retail banking from investment banking, should be introduced into Parliament during the 2012-2013 
parliamentary session; the "ring-fence" should be set out in secondary rather than primary legislation to allow for adjustment 
from time to time (and neither the Bank of England nor the regulators should be permitted to define it). 

• the Government should consider including provisions within the Bill which are based on the FSA's recommendations 
regarding remuneration for executive and non-executive directors, or even more controversially, introducing "a concept of 
"strict liability" of board members for "the adverse consequences of poor decisions". 

• there is a "strong rationale" for keeping the regulation of market infrastructure together and wholly within the PRA – the 
recommendation is that responsibility for the conduct and prudential regulation of recognised investment exchanges would be 
removed from the FCA. 

• as regards the FCA:  

o its strategic objective should be amended to focus on promoting fair, efficient and transparent financial services 
markets that work well for users; 

o it should be given a clearer role in promoting competition, and be given greater competition powers; 

o it should be required to give its consent (i.e. effectively a power of veto) before the PRA approves any persons 
holding significant influence in a dual-regulated firm; 

o the requirement for it to consult before publishing a warning notice should be removed (although it should publish 
guidance as to how it will exercise its discretion in respect of disclosing that a warning notice has been published); 

o it should be given responsibility for regulating the consumer credit industry.  

• the PRA and FCA must co-ordinate as far as possible to minimise the burden on dual-regulated firms: a draft of the 
Memorandum of Understanding on co-ordination must be available when the new Bill is introduced into Parliament. 
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The report is available here: http://www.parliament.uk/financialservicesbill 

It remains to be seen how many of the Joint Committee's recommendations will be taken on board.  We are still expecting the first 
parliamentary reading of the Financial Services Bill 2012 to take place early this year .  The Government's target still appears to be 
to obtain Royal Assent by the end of this year and therefore for the primary legislation to be in place by the very beginning of 2013, 
at which point the new bodies will assume their powers. 

EUROPE – MATTERS IN THE PIPELINE AND UNDER DISCUSSION 

Outline 

The long-term political and economic significance of last month's veto over the proposed Eurozone Treaty by the UK remains to be 
seen.  The UK financial services sector will still be subject to the large number of measures currently in the pipeline, some of which 
are likely to have a profound effect on the way that business may be done.  There is no luxury of being able to veto any of these 
measures, however detrimental some of them might be considered to be to the UK financial services industry.  (The position is 
different in relation to the proposed EU financial transaction tax, which has to be agreed unanimously by the Council of Ministers and 
which David Cameron has said he will block.)  Some of these measures will be enacted as directly-applicably Regulations, without 
any opportunity on the part of the UK government and regulator to adapt the provisions on transposition into national law and 
regulations. 

What follows is a headline summary of the key measures currently under discussion in Europe which are likely to have a significant 
effect on the UK financial services sector, together with an indication of likely timing.  It is not intended to be an exhaustive 
examination of the relevant provisions 

MiFID, MiFID 2 and MiFIR: Reforming EU Financial Markets 

On 20 October 2011, the European Commission published its proposals for the replacement of the Markets in Financial Instruments 
Directive ("MiFID") with a new Directive ("MiFID 2") and a new Regulation ("MiFIR"). 

Please see our briefing for more details on the legislative proposals: 
http://www.traverssmith.com/assets/pdf/Legal_Briefings/mifid_2_and_mifir_october_2011.pdf 

As we mentioned in our briefing, it remains unclear as to when the proposed measures will take effect, but it could be as early as 
next year (2013). 

On 22 December 2011 ESMA published two papers setting out for consultation draft guidelines on certain aspects of MiFID (i.e. the 
existing Directive and its implementing Directive).  These were published in accordance with Article 16(2) of Regulation (EU) No 
1095/2010 establishing ESMA: 

• Guidelines on certain aspects of the MiFID compliance function requirements 
(http://esma.europa.eu/content/Consultation-paper-guidelines-certain-aspects-MiFID-compliance-function-requirements).  
The purpose behind the draft guidelines is to clarify MiFID's requirements relating to certain aspects of the compliance 
function.  In particular, the Guidelines address the responsibilities of the compliance function as set out in Article 6(2) and 
Article 9(2) of the MiFID Implementing Directive (Commission Directive 2006/73/EC) and, in outline, recommend that firms 
should ensure that the compliance function: 

o takes a risk-based approach in order to allocate the function's resources efficiently; 

o establishes a monitoring function that covers all relevant areas of the firm's investment services and activities; 

o sends written compliance reports to senior management, prepared on at least an annual basis; 

o fulfils its advisory responsibilities (including staff training, day-to-day assistance for staff and participation in the 
establishment of new policies and procedures); 

o is provided with appropriate human and other resources taking into account the scale and types of investment 
services and activities undertaken by the firm and that all compliance staff have the necessary knowledge and 
experience for the tasks assigned to them; 

o performs its tasks and responsibilities on an ongoing, permanent basis (with adequate stand-in arrangements for 
when the compliance officer is absent); 

o is independent in the performance of its tasks (although independence is not necessarily compromised by 
compliance staff overlapping with other control functions) and the compliance officer is appointed and replaced by 
senior management or the supervisory function; 

o continues to fulfil all applicable requirements where any or all of that function is outsourced. 

http://www.parliament.uk/financialservicesbill
http://www.traverssmith.com/assets/pdf/Legal_Briefings/mifid_2_and_mifir_october_2011.pdf
http://esma.europa.eu/content/Consultation-paper-guidelines-certain-aspects-MiFID-compliance-function-requirements
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 Consultation closes on 24 February 2012.  ESMA expects to publish a final report, and final guidelines, in Q2 2012 (i.e. 
before the MiFID 2/MiFIR proposals are adopted). 

• Guidelines on certain aspects of the MiFID suitability requirements (http://www.esma.europa.eu/content/Consultation-
paper-guidelines-certain-aspects-MiFID-suitability-requirements).  The purpose behind the draft guidelines is to enhance the 
clarity of certain aspects of the MiFID suitability requirements; they focus mainly on the need for firms to have in place 
appropriate policies and procedures in order to know their clients when recommending suitable investment choices.  
Amongst other things, ESMA recommends that firms should: 

o inform clients, clearly and simply (without creating any ambiguity or confusion), that the reason for assessing 
suitability is to enable the firm to act in the client's best interest; 

o have in place adequate policies and procedures to enable them to understand the essential facts about their 
clients and the characteristics of the financial instruments available for those clients; 

o ensure that staff involved in material aspects of the suitability process have an adequate level of knowledge and 
expertise; 

o determine the extent of information to be collected from clients in light of all the features of the investment advisory 
or portfolio management services to be provided to those clients – in this regard, where providing access to 
complex or risky financial instruments, firms should bear in mind the need to collect more in-depth information 
about the client in order to be able to assess the client's capacity to understand, and financially bear, the risks 
associated with such instruments; 

o take reasonable steps to ensure that the information collected about clients is reliable (and in particular should not 
rely on self-assessment by clients and should ensure that all tools employed in the suitability assessment process 
are appropriately designed); 

o where there is an ongoing relationship with the client, establish appropriate procedures in order to maintain 
adequate and updated information about the client; 

o establish policies and procedures to ensure that they consistently take into account all available information about 
the client (including his current portfolio and asset allocation) that is likely to be relevant and all characteristics of 
the investments considered, including all relevant risks and any direct or indirect costs to the client; 

o ensure that record-keeping arrangements are adequate and are designed to enable the detection of failures 
regarding the suitability assessment (such as misselling). 

 Consultation closes on 24 February 2012.  As with the compliance guidelines, ESMA expects to publish a final report, and 
final guidelines, in Q2 2012 (i.e. before the MiFID 2/MiFIR proposals are adopted). 

Both sets of guidelines contain recommendations and standards with which FSA-authorised firms should be familiar; many of the 
guidelines reflect the FSA's existing supervisory approach. In particular, the suitability guidelines chime with many of the concerns 
that the FSA has raised in recent enforcement actions against firms for failure to ensure suitability. 

Alternative Investment Fund Managers Directive 

On 16 November 2011, ESMA published its final report setting out its technical advice to the European Commission on possible 
implementing measures of the Alternative Investment Fund Managers Directive.  The report is available at: 
http://www.esma.europa.eu/page/AIFMD. 

• There has been some progress since the two consultations issued in the second half of 2011, although any optimism has to 
be tempered by the fact that (a) in the time available to it (roughly two months from closure of the consultation periods) ESMA 
had not made as many changes on substantive/technical issues as might have been hoped for (there were over 150 
responses to the consultation, many of them quite detailed), (b) the Commission has clearly signalled its aversion to a 
number of positions which ESMA had adopted and the industry had welcomed and (c) the Commission is not in any event 
bound to follow the ESMA advice. 

• The Commission is now engaged in the process of preparing the implementing legislation in the light of ESMA's advice.  We 
expect the Commission to publish an impact assessment shortly which will indicate where it might depart from ESMA's 
advice.  The implementing measures should then be adopted by the middle of this year.  A significant issue will be the 
extent to which the Commission decides to adopt implementing measures by way of directly applicable Regulation, rather 
than Directive. 

• It should be noted that ESMA's work as regards the AIFMD is by no means finished.  In particular, ESMA has started (or will 
shortly be starting) a number of work streams including: 

o guidelines on "types of AIFM"; 

http://www.esma.europa.eu/content/Consultation-paper-guidelines-certain-aspects-MiFID-suitability-requirements
http://www.esma.europa.eu/content/Consultation-paper-guidelines-certain-aspects-MiFID-suitability-requirements
http://www.esma.europa.eu/content/Consultation-paper-guidelines-certain-aspects-MiFID-suitability-requirements
http://www.esma.europa.eu/page/AIFMD
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o the development of detailed guidelines to complement: (i) the rules on the combination of additional own funds 
and PII and (ii) the advanced method for the calculation of leverage as set out in its final advice; and  

o the development of guidelines on sound remuneration policies. 

• It should also be noted that the FSA and HM Treasury have also announced that they intend to publish their own consultation 
papers on AIFMD implementation in "mid-2012". 

Member States will be required to implement the Directive and its implementing Directives by July 2013.   

Venture capital regulation 

On 7 December 2011, following a consultative process last summer, the European Commission published its proposal for a 
Regulation on European Venture Capital Funds – the Commission believes that it can be difficult for small and medium-sized 
enterprises (SMEs) to obtain funding and that creating uniform rules for the marketing of venture capital funds across Europe will 
make it easier for venture capitalists to raise funds on a cross-border basis. 

In outline, the draft Regulation proposes a uniform "single rulebook" governing the marketing of certain qualifying venture capital 
funds to eligible investors using the designation of "European Venture Capital Fund". The Regulation will apply to fund managers 
established in the European Union who are subject to registration in their home member state under AIFMD and who manage 
portfolios of "qualifying venture capital funds" whose assets under management in total do not exceed EUR 500 million.  A qualifying 
venture capital fund means a collective investment undertaking that invests at least 70% of its aggregate capital contributions and 
uncalled committed capital in assets that are qualifying investments (i.e. broadly, equity or quasi equity investments issued by 
unlisted SMEs). 

If the above criteria are satisfied, the venture capital fund manager will be entitled to use the designation "European venture capital 
fund" in marketing a relevant fund throughout Europe by way of a "passport", subject to certain conditions. 

The draft Regulation – which will apply with direct effect in all Member States - currently provides that it will apply from 22 July 2013 
(although the provisions empowering the Commission to adopt delegated acts will apply as and when the Regulation enters into 
force). The proposal now passes to the European Parliament and the Council for negotiation and adoption. 

The draft proposal is available at: http://ec.europa.eu/internal_market/investment/venture_capital_en.htm 

UCITS V 

The European Commission is expected to publish its "UCITS V" legislative proposal on the UCITS depositary function and 
remuneration early in 2012. 

PRIPs 

The European Commission is expected to publish its legislative proposal in respect of the Packaged Retail Investment Products 
initiative (PRIPS) early in 2012 (possibly February). 

MAD2 and MAR – overhaul of the European Market Abuse Regime 

On 20 October 2011, the European Commission published its formal legislative proposal for new laws to replace the Market Abuse 
Directive ("MAD").  The principal new EU law will take the form of a directly-applicable Regulation ("MAR").  Alongside MAR, a new 
Directive ("MAD 2") will require Member States to introduce criminal sanctions for intentional market abuse. 

Following negotiation between MEPs and Member States, the legislative proposals are expected to be implemented in Member 
States some time in 2014. 

For further details please see our briefing at: http://www.traverssmith.com/assets/pdf/Legal_Briefings/mad_2_and_mar.pdf 

Short Selling Regulation 

On 15 November 2011, the European Parliament adopted the text of the proposed Regulation on Short Selling and certain aspects 
of Credit Default Swaps.   

The text adopted by the European Parliament effectively bans "naked" sovereign credit default swap (CDS) trading, although, 
subject to conditions and ESMA oversight, any competent authority will have the power to suspend the ban temporarily if its 
sovereign debt market is "not functioning properly".   

As regards the naked short selling of shares, the previous "locate and reserve" rule has been improved somewhat insofar as, in 
addition to locating the shares, the short seller is now required (i.e. in the absence of an actual borrow or legally enforceable right to 
borrow) at least to have taken measures vis-à-vis third parties necessary for it to have a "reasonable expectation" that settlement will  

http://ec.europa.eu/internal_market/investment/venture_capital_en.htm
http://www.traverssmith.com/assets/pdf/Legal_Briefings/mad_2_and_mar.pdf
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be effected when due.  Amongst other things, ESMA will be empowered to draft implementing technical standards to determine what 
measures will be necessary to have such a reasonable expectation. 

Parliament has also imposed more rigorous reporting requirements on traders and has preserved the not inconsiderable powers that 
ESMA will have. 

The proposed Regulation needs to be formally approved by the Council (which is expected to take place over the next few weeks).  
Assuming approval takes place, the new Regulation will enter into force on 1 November 2012 with direct effect in Member States.  The 
text of the proposed Regulation, as adopted by the European Parliament, is at:  
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2011-0486+0+DOC+XML+V0//EN&language=EN 

EMIR – the European Market Infrastructure Regulation 

The proposed Regulation continues to be subject to ongoing negotiations in trialogue sessions, after representatives of the European 
Commission, the European Parliament and the Council of Ministers failed to agree on certain key points at the last trialogue session 
before Christmas.  The European Parliament has indicated that it will next consider EMIR in February (the forecast is for an indicative 
plenary sitting date of 14 February 2012).  It remains to be seen whether and to what extent the failure to agree in trialogue will delay 
the date on which EMIR will come into force (originally intended for the end of 2012).  Those who have been following EMIR's progress 
will know that a significant proportion of the Regulation's operative provisions will be reliant upon the details set out in implementing 
technical standards, technical advice and guidelines which have yet to be drafted by ESMA.  In ESMA's 2012 Work Programme this 
work stream has been designated as high priority with an estimated delivery date of "Q3". 

Securities Law Directive 

This proposed Directive concerns the rights of investors to "account held securities" – i.e. securities held through intermediaries such 
as custodians, brokers and other investment firms.  It is therefore relevant to both the providers of custody and settlement services and 
their clients, and will have very wide ranging effects including on the legal rights and obligations involved when securities are held 
indirectly. 

A legislative proposal for a Directive is expected in the first quarter of 2012. 

CRD IV 

Legislative proposals for a package of measures replacing the existing "Capital Requirements Directive" (i.e. 2006/48/EC and 
2006/49/EC) and implementing the central requirements of the Basel III reforms were published last July.  The package (commonly 
referred to as CRD IV) consists of a new Capital Requirements Directive and a new Capital Requirements Regulation.  The central aim 
of the CRD IV measures is to implement the requirements of the Basel III capital reforms which were published in December 2010, but 
the proposals go further and include provisions on sanctions for breach of prudential rules, corporate governance and remuneration.   

The target is for political agreement on the CRD IV package to be reached during the summer of 2012, with the deadline for 
implementation of the directive and the date on which the regulation comes into force being 1 January 2013 (with transitional 
provisions for certain provisions). 
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