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THE FCA ENFORCEMENT REGIME 
- A PROPORTIONATE PENALTY IN 
THE EYE OF THE BEHOLDER? 

BY STEPHEN PAGETBROWN 
TBAVERS SMITH LLP 

n 2010, the FSA published the rules on Its revised policy 

in relation to enforcement penalties. The new regime was 

founded on a five-step framework based on the principles of 

disgorgement, discipline and deterrence. 

In outline, the steps are as follows: (i) removing any profits 

made from the misconduct (i.e., disgorgement); (ii) setting a figure to 

reflect the seriousness, nature and impact of the breach; (iii) adjusting 

that figure upwards or downwards to take into account any aggravating 

and mitigating factors; (iv) if appropriate, increasing the amount to 

achieve the appropriate deterrent effect; and (v) applying any early 

settlement discount. 

I 
In theory, this framework provides a formula which can be applied 

consistently across the board. However, in spite of all the talk about 

introducing more transparency and consistency to the penalty-setting 

process, the regulator retained for itself a remarkable degree of flexibility. 
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Whilst elements of objectivity were built Into the new framework, many 

aspects remained to be assessed at the discretion of the FCA. The FCA has 

recently shown that It Is prepared to exercise that discretion extremely 

broadly. 

The consequences are stark: fines against both companies and 

Individuals have Increased both under the FSA and now even further 

under the FCA. In 2013, the FCA's published figures revealed that fines 

against companies and Individuals totalled £474,263,738. In 2014, that 

figure rose to £1,471,431,800. This reflects the FCA's continuing desire 

to make an example of certain organisations and Individuals In order to 

deter further misdemeanours, but as each case comes to light, It seems 

that a more severe punishment Is felt necessary. 

It Is Instructive to consider how the FCA's Interpretation of the five-

step framework has contributed to the record level of FCA penalties 

levied against firms In 2014 and what this could Indicate about the 

future of FCA enforcement. By way of example, the largest fine Imposed 

to date was a £233,814,000 penalty In 2014 against UBS AG In connection 

with Its failure to take reasonable care to prevent manipulation of the 

spot foreign exchange (FX) rate. This figure Incorporated a 30 percent 

reduction for early settlement. The conduct that gave rise to the penalty 

occurred between 1 January 2008 and 15 October 2013 and therefore 

straddled the 6 March 2010 date which marked the division between the 

old {considerably less punitive) regime and the new five-step regime. 

The FCA penalty analysis for the UBS fine Indicates that the pre-March 

2010 conduct was Identified as extremely serious. Involving serious 

compliance fallings and attempted manipulation of FX rates. The FCA 

determined that, taking Into account the need for deterrence and "action 

taken by [the FSA/FCA] In relation to comparable breaches", the pre-6 

March 2010 element of the penalty should be set at £65m, reduced to 
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£45.5III by the 30 percent settlement discount. 

The more interesting aspect of the penalty analysis relates to 

the element of the fine imposed for the conduct that occurred on or 

after 6 March 2010. In this regard, the FCA determined that it was not 

practicable to identify any amount of required disgorgement under step 

1 of the regime. However, when considering the correct indicator of the 

seriousness of the harm resulting from the breach for the purposes of 

step 2, the FCA identified the "relevant revenue" from the product lines 

or business areas connected with the breach as the relevant base figure, 

being £142m (to which certain percentage modifiers reflecting overall 

seriousness were then applied). Relevant revenue is the standard measure 

identified by the FCA's Decision Procedure and Penalties Manual (DEPP), 

but DEPP also states that the FCA recognises that relevant revenue may 

not always be an appropriate indicator of the harm resulting from the 

breach and therefore, it has the power to choose a suitable alternative. 

This raises an interesting question about the circumstances in which 

the FCA should exercise that discretion, since a departure from the 

use of relevant revenue in favour of a different measure may have a 

significant effect on the final overall level of the fine imposed. To take a 

different example, in November 2014, The Royal Bank of Scotland pic was 

fined £42m (again, incorporating a 30 percent reduction) for failure to 

operate systems and controls that were sufficient to minimise disruption 

following an IT failure. The FCA observed that a financial penalty based 

on revenue (which would have given a base figure of £20.5bn) would 

be "disproportionate to the harm caused" and therefore, it exercised 

its discretion under DEPP to reach a base figure of £60m. While it is 

clear that a base figure of £20.5bn would have been likely to cause an 

overinflated result, it is less clear why the seemingly arbitrary figure 

of £60m was selected as the starting point. Similarly, in August 2014, 
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Deutsche Bank AG was fined £4,718,800 {reduced by 30 percent from 

£6,741,215) for breach of the FCA's transaction reporting requirements. 

In that case, the FCA determined that a figure based on relevant revenue 

was inappropriate and instead chose to apply a notional (and again, 

somewhat arbitrary) starting value of £1 per reported transaction that 

was in breach of the requirements. 

The point is that, in light of the wide discretion conferred by 

DEPP, the 'correct' measure of harm (and therefore the entire basis of 

the penalty calculation) is still largely in the eye of the beholder and 

may often reflect either a desire to make a clear political statement or 

a practical compromise. While it is true that the FCA will, in practice, 

seek to ensure at least a basic level of consistency when calculating 

penalties relating to the same type of conduct (so, for example, all the 

FX-rigging penalties imposed on the large banks were calculated on the 

basis of relevant revenue, whilst a previous transaction reporting breach 

penalty for RBS in July 2013 had been calculated on the notional £1 per 

transaction figure), this still raises important issues in relation to new 

types of conduct that are being penalised for the first time and the need 

for transparency and predictability in relation to the determination of 

the quantum of a fine. One suspects that in appropriate cases, the FCA 

might easily depart from the use of relevant revenue where it considers 

that the result is disproportionately severe or inappropriately lenient on 

the facts of a given case, or where it wishes to make a point to the wider 

financial market. 

Another extremely interesting (and potentially very concerning) 

aspect of the FX penalties was the additional amount imposed for the 

purposes of deterrence in step 4 of the calculation. In UBS's case, the 

application of steps 1-3 of the process had led to a working figure of 

£44,020,000 (being the maximum 20 percent of the relevant revenue at 
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step 2, followed by a 55 percent uplift due to aggravating factors in step 

3). At step 4, the FCA determined that a penalty of just over £44 million 

was insufficient to send a deterrent message and decided to impose 

a massive surcharge of £225m. This was calculated on the basis that 

the largest penalty for similar benchmark fixing in the context of LIBOR 

had been £200m and this had been insufficient to improve industry 

standards. 

This suggests that in the future, the FCA may take an increasingly 

aggressive approach to the imposition of uplifts for deterrence under 

step 4, on the basis that penalties imposed against firms who were 

involved in similar failings have clearly been insufficient to prevent 

repeat offending by others. Whilst it is possible that this could be limited 

to types of conduct that the FCA considers particularly egregious {such 

as in the context of market manipulation or other market misconduct), 

in principle, it may not necessarily be confined to such behaviour. There 

would appear to be nothing to prevent the FCA from determining, for 

example, that since the largest penalty imposed to date for breach of 

its client money and client asset {CASS) rules is £37,745,000 {against 

Barclays Bank pic in September 2014), the next time that a firm breaches 

similar provisions in CASS, the penalty should be increased by such an 

amount because the perpetrator had clearly not learned the intended 

lesson. This raises the serious possibility that if this approach is not 

used sparingly, in some areas of enforcement, the size of FCA fines could 

rapidly escalate in a 'leapfrog' effect. 

Aside from regulatory fines, other methods of enforcement involving 

similar exercises of discretion are becoming available. For example, one 

wonders how long it will be before the FCA feels the need to take an even 

tougher stance by introducing Deferred Prosecution Agreements (DPAs). 

Used extensively in the United States by the Department of Justice as a 
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method of enforcement, DPAs became available to prosecutors In the 

UK a year ago. A DPA Is a public and voluntary agreement between a 

prosecutor and an organisation whereby prosecution for economic crimes 

is deferred if certain conditions are met. The conditions are stringent, 

including fines, compensation, internal compliance improvements and 

assistance with the prosecution of individuals. If the conditions are 

not met, prosecution is resumed. It is interesting to note that in the 

US, prosecutors are under pressure to move beyond DPAs to an even 

more aggressive strategy of criminal indictment due to a perception 

that anything less rigorous is simply not making any difference. In its 

ongoing pursuit of 'credible deterrence', let us hope that the FCA will not 

feel compelled to follow suit. 

Stephen Paget-Bi own is a partner at Travel s Smith LLP. 
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