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Introduction

How we can help
As one of the largest teams of tax lawyers in the City, 
we have extensive knowledge advising on disputes with 
tax authorities and early stage enquiries. With the vast 
majority of HMRC enquiries or investigations concluded 
well before litigation, our focus is on seeking swift 
and decisive resolutions, whilst protecting our clients’ 
commercial interests.
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In our last update, we reported on a flurry of tax cases which had been heard 
by the Supreme Court. There has been less activity from the higher courts in 
the last six months (although the Court of Appeal judgement in Embiricos, 
summarised below, was notable). However, the tax tribunals have been busy – 
this update summarises a few of the most interesting developments. 

A full list of our tax team is set out here.

Follow us on LinkedIn for updates from Travers Smith Tax.

https://www.traverssmith.com/knowledge/knowledge-container/tax-investigations-update-september-2021/
https://www.traverssmith.com/people/?practice=8937
https://www.linkedin.com/showcase/travers-smith-tax
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Development Summary Why does it matter?

Embiricos 
– limitation 
on use of 
partial closure 
notices

The taxpayer, Mr Embiricos, wanted the 
question of where he was domiciled to be 
resolved before providing details on the 
amount of his unremitted foreign income and 
gains (which would be irrelevant if he was 
successful on the domicile issue). He had 
therefore applied to the First-tier tribunal 
(“FTT”) for a direction requiring HMRC to 
issue a ‘partial closure notice’ (“PCN”) in 
relation to the domicile issue, which Mr 
Embiricos then hoped to successfully dispute.

The Court of Appeal (“CoA”) has now 
confirmed the decision of the Upper Tribunal 
(“UT”) (which we reported in our February 
2021 update), holding that HMRC were not 
required to issue a PCN. This was because, 
without details of the taxpayer’s unremitted 
foreign income and gains, HMRC did not 
have the information required to quantify 
the amount of tax at stake and amend the 
taxpayer’s return.

The CoA set out the following test to 
determine whether a particular issue is 
capable of being the subject of a PCN: if it 
were the only issue being enquired into, 
could HMRC validly issue a final closure 
notice? This will only be the case where 
HMRC has sufficient information to quantify 
the adjustment required to the taxpayer’s 
return.

The legislative framework for PCNs was 
introduced in 2017 but until the Embiricos 
litigation the circumstances in which HMRC 
can be compelled to issue a PCN were 
unclear.

The CoA confirms the position. This is a 
disappointing outcome for taxpayers because 
it materially limits the circumstances in which 
PCNs can be used. Following Embiricos, a 
PCN is only likely to be appropriate in rare 
instances where there are two or more clearly 
discrete, unrelated matters under enquiry.

A more common scenario is that the taxpayer 
would prefer a preliminary or side topic to 
be determined first before engaging with 
the substantive issue. Following the Court of 
Appeal’s decision there is limited scope for 
PCNs to be used for this purpose (although it 
remains possible for HMRC and the taxpayer 
to jointly agree to refer a specific point to the 
tribunal).

Wind Energy 
– no right for 
tax authority 
to withdraw 
closure notice

In Wind Energy, Revenue Scotland had, 
following an enquiry, issued a closure notice 
amending the taxpayer’s land and building 
transaction tax return to reflect a higher tax 
liability. However, due to concerns about 
the notice’s validity, Revenue Scotland then 
wrote to the taxpayer to cancel it and, 
subsequently, issued a new assessment for 
the same sum as had been included in the 
closure notice.

The First-tier Tribunal for Scotland (“Scottish 
FTT”) found that the Revenue Scotland only 
had “one bite at the cherry” and a closure 
notice cannot be unilaterally withdrawn.

The Scottish FTT held that the purpose of 
a closure notice is to achieve finality in the 
statutory enquiry process. Given that the 
UK taxpayer may force Revenue Scotland or 
HMRC (as the case may be) to issue a closure 
notice pursuant to statute, it cannot be the 
case that the taxing authority can bypass 
this protection and unilaterally withdraw the 
closure notice. 

Revenue Scotland put it to the Scottish FTT 
that they regularly unilaterally withdraw 
closure notices. Following the outcome of this 
case, that practice should cease.

2

https://www.traverssmith.com/media/6724/tax-investgations-update-travers-smith-february-2021.pdf
https://www.traverssmith.com/media/6724/tax-investgations-update-travers-smith-february-2021.pdf


Development Summary Why does it matter?

Kishore – 
abuse of 
process on in 
appeals

HMRC had refused Mr Kishore’s VAT input 
tax claims on the basis that he knew, or 
ought to have known, that the relevant 
transactions were connected with fraudulent 
VAT evasion (known as the “Kittel” principle 
after the relevant European case law) and his 
appeals to the FTT had been struck out due 
to his non-compliance with FTT directions. 

When HMRC then sought to levy 
misdeclaration penalties Mr Kishore 
appealed on a number of grounds, including 
that the Kittel principle had not been proven 
and that HMRC’s seeking to levy the penalty 
at a time after it had denied his input VAT 
claim was an abuse of process.

HMRC also argued on abuse of process 
grounds, saying that Mr Kishore being 
allowed to advance issues which arose in 
the original Kittel appeals would constitute 
an abuse. Here, the CoA found for Mr 
Kishore, holding that his appeals on the 
substantive Kittel matters had been struck 
out on procedural grounds, and that this 
differs from cases where an appeal on 
a substantive issue had been heard and 
decided against a taxpayer. 

However, Mr Kishore failed on his own abuse 
of process argument, the CoA holding that 
there was no reason why HMRC should have 
sought the penalties at an earlier time.

The CoA decision contains helpful 
commentary regarding when a point that was, 
or could have been, raised in a previous claim 
can be raised.

The Court distinguished various situations and
considered that, in the case of Mr Kishore’s
arguing of Kittel points, it was appropriate
to adopt a broad, merits-based approach,
observing that the Kittel proceedings had not
been the subject of a decision and that there
was no evidence that Mr Kishore’s failure
to comply with FTT directions constituted
“intentional and contumelious” or otherwise
“inexcusable” conduct (he said he had run out
of money).

In relation to Mr Kishore’s argument that the
imposition of penalties by HMRC amounted to
an abuse of process, the Court held that for
a party to be acting abusively, it must be the
case that they should have raised a claim or
defence in previous proceedings, not just that
they could have done so.

Dunsby 
– when 
permission 
to appeal is 
required by 
respondents

Mr Dunsby had entered into a tax avoidance 
scheme which HMRC attacked on three 
grounds. Although it failed on the first 
ground, HMRC succeeded on the other two 
and Mr Dunsby obtained FTT permission 
to appeal them. In the UT HMRC tried to 
re-argue the first ground but Mr Dunsby 
argued, based on last year’s CoA decision 
in HMRC v SSE Generation Limited, that it 
could not as it had not received permission 
to do so from the FTT. 

The UT did not address head on the difficult 
issues regarding permission to appeal 
arising from SSE. Instead, it decided that 
even if FTT permission was required, it had 
the power to waive that requirement and 
that, on the particular facts, it would be 
appropriate to do so in the case.

The procedural issue arising from SSE was 
what to do about points that a party would 
only want to appeal if the other party was 
itself appealing a separate point. Following 
SSE, it seems that the first party would need 
FTT permission to appeal and, given the time 
limits for doing this, it may not be able to wait 
to find out what the other side is planning to 
do.

In Dunsby the UT sidestepped the issue by 
holding that the particular facts of the case 
allowed it to waive the requirement for FTT 
permission to appeal. Parties are unlikely to 
feel comfortable relying on the UT taking the 
same approach for them, and so it seems 
likely they will consider themselves effectively 
forced to seek permission for points they 
would rather not appeal.
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Development Summary Why does it matter?

Bhaur – claim 
to set aside 
scheme on 
grounds 
of mistake 
rejected

The Bhaur family set up a complex offshore 
employee benefit trust structure pursuant to 
an estate planning tax scheme. After HMRC 
started investigating the arrangements, 
the trustees proposed making payments 
to members of the Bhaur family. Although 
required by the trust deed, no payments 
had previously been made and the Bhaur 
family objected to them due to the 
substantial tax liabilities that would result. 
The trustees therefore resolved to wind up 
the trust and transfer all its assets to the 
NSPCC. The consequences of this were that 
the Bhaur family would lose approximately 
80 to 90% of the value of the property they 
transferred into the scheme.

The High Court dismissed the Bhaur’s claim 
for the trusts to be set aside on the grounds 
of mistake. Although the Court was highly 
critical of the promoters of the scheme, it 
found that Mr Bhaur had not made a relevant 
mistake when entering into it. Essentially, 
the Bhaurs (who had considered the 
proposals carefully) had miscalculated the 
consequences of the scheme going wrong, 
rather than there being a causative mistake 
that was sufficiently grave as to make the 
outcome unconscionable.

The case illustrates the difficulties with 
reversing planning on the grounds of mistake. 
The Bhaurs had incorrectly thought that the 
scheme could be reversed if it did not work, 
but this was not sufficient to allow it to be 
unwound as a mistake.

Mattu – tax 
geared 
penalties 
for non-
compliance 
with 
information 
notice

HMRC have extensive powers to require 
taxpayers and third parties to provide 
information and documentation by issuing a so-
called ‘Schedule 36 notice’.

Although the starting point is that a person 
who fails to comply with a Schedule 36 notice 
is liable to a £300 fixed penalty (increasing daily 
by £60), if the failure continues HMRC can apply 
to the UT for an additional penalty to be levied 
by reference to the amount of unpaid tax.

In Mattu, the taxpayer failed to comply with 
a Schedule 36 notice and the UT considered 
the various conditions that must be met for 
the additional penalty to apply, including that 
HMRC had a reasonable belief that the failure 
to comply with the Schedule 36 notice resulted 
in ‘significantly less’ tax being paid than 
otherwise would have been (here, a shortfall 
of just under £2m). The UT allowed HMRC’s 
application, noting the serious nature of the 
non-compliance and the fact that a taxpayer 
cannot satisfy its obligations under a Schedule 
36 notice simply by referring HMRC to a third 
party (as the taxpayer had done). A substantial 
£350,000 penalty was imposed.

It is clear that the taxpayer in Mattu was 
very uncooperative and failed to make any 
significant effort to comply with the Schedule 
36 notice (other than directing HMRC to his 
accountant). Less obstructive taxpayers can 
take comfort from the UT’s reiteration that 
tax-geared penalties are only appropriate for 
‘serious cases of non-compliance’.

Nevertheless, this case illustrates the 
potentially severe consequences of failure to 
comply with a Schedule 36 notice and HMRC’s 
willingness to pursue substantial penalties, 
including where that involves an application 
to the UT.

Travers Smith | Tax Investigations Update 4



traverssmith.com © Travers Smith 2022


