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1 INTRODUCTION

yorporates that are subqect to in’estigations increasinglw face ci’il litigation based on the 
same or similar issues under in’estigationC Phe public disclosure of the existence or outcome 
of an in’estigation can often trigger litigious acti’itw bw a vide range of affected parties, 
from shareholders to third-partw suppliersC –s steps ta)en during an in’estigation maw affect 
related litigation ‘ and vice versa if the in’estigation remains acti’e ‘ it is essential that 
clients anticipate and address broader strategic and practical issues at each stage of a 
matterC

Phis chapter considers )ew twpes of ci’il litigation that maw run alongside or follov promptlw 
from in’estigations into corporates, and the challenges that clients must na’igate vhen 
managing parallel proceedingsC

2 KEY TYPES OF PARALLEL CIVIL LITIGATION

In’estigations maw lead to indi’idual or collecti’e ci’il claims being brought against 
corporatesC In the Knited Singdom, there has been a proliferation of the latter in recent wears, 
assisted bw the rise of specialist claimant lav Wrms, grovth in third-partw litigation funding[1] 
and the a’ailabilitw of 9after the e’entT insurance, although the collecti’e proceedings regime 
continues to de’elop in this qurisdiction[2] kin contrast vith the Knited jtates, vhere the class 
actions regime is vell established2C 1e set out belov a ’erw high-le’el o’er’iev of the )ew 
twpes of indi’idual and collecti’e claims to vhich corporates maw be exposed as a result of 
internal, regulatorw or criminal in’estigationsC

2.1 SHAREHOLDER LITIGATION

1here there is misconduct bw or vithin a corporate, shareholders freLuentlw loo) to the 
outcome of anw in’estigation into the corporate to help mount their claims,[3] particularlw 
because there tends to be an aswmmetrw of information betveen the parties in that much of 
the rele’ant e’idence vill be in the hands of the corporateC

jection F6 and jchedule M6– kvhich succeeded section F6–2 of the Hinancial jer’ices and 
4ar)ets –ct 0666 kHj4–2 pro’ide statutorw remedies for shareholders vho ha’e suffered 
loss as a result of untrue or misleading statements, or omissions of necessarw information 
bw issuers of securitiesC[4] –lthough manw Hj4– claims in the past ha’e fallen at the initial 
hurdles or ha’e settled, in 0600, the 3igh yourt handed dovn a landmar) qudgment in 
Autonomy v. Lynch,[5] pro’iding important guidance on shareholder litigation in the Wrst 
jchedule M6– claim to reach full trialC In contrast vith other Hj4– claims ‘ vhich are 
generallw brought bw groups of in’estors vho ha’e acLuired an interest in the defendant 
companw ‘ the claims in the Autonomy case uniLuelw arose out of the vholesale acLuisition 
bw 3evlett Uac)ard of the entire issued share capital of –utonomwC Phe mar)et is therefore 
still vaiting for a 9twpicalT securities action to go all the vaw to trialC 3ove’er, recent cases 
ha’e pro’ided important kalbeit con8icting2 guidance on the reliance reLuirement for claims 
brought bw 9passi’eT in’estors under jchedule M6–C[6]

–d’erse Wndings from an in’estigation maw also lead a minoritw shareholder to bring an 
unfair prequdice petition against the maqoritw under section FFD of the yompanies –ct 
0665, alleging mismanagement of the companwTs affairsC If the alleged vrongdoers retain 
control, this could raise the possibilitw of a deri’ati’e claim bw shareholders against those 
vrongdoers on the companwTs behalf pursuant to Uart MM of the yompanies –ct 0665C
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2.2 FINANCIAL SERVICES LITIGATION

–d’erse Wndings made against Wrms regulated bw the Hinancial yonduct –uthoritw kHy–2 
or the Urudential Regulation –uthoritw can often prompt parallel ci’il litigation bw affected 
partiesC jection M;:O of the Hj4– affords a statutorw cause of action to 9pri’ate personsT 
vho suffer loss as a result of a breach of a Lualifwing rule found bw either regulatorJ hove’er, 
the circumstances in vhich this statutorw cause of action can be in’o)ed are relati’elw 
restrictedC –mong other things, manw regulatorw rules fall outside its scopeN[7] the term 
9pri’ate personT has a narrov meaning, vhich means that some putati’e claimants vill not 
ha’e standing to bring a claim,[8] and e’en a ’alid claim vill be subqect to the usual defences 
applicable to a claim for breach of statutorw dutwC[9] ylaimants in this area maw therefore see) 
to pursue common lav causes of action in addition to, or instead of, the statutorw route keCgC, 
claims for Wnancial mis-selling based in misrepresentation or negligent misstatement2C

Regulatorw Wndings in this area maw also lead to complaints to the Hinancial [mbudsman 
jer’ice kH[j2, vhich is empovered to resol’e certain twpes of complaints betveen Wnancial 
businesses and their customersC In some circumstances, and in particular vhere the Hy– 
deems there to ha’e been a videspread or regular failure bw regulated Wrms to complw vith 
rele’ant rules, the Hy– can reLuire a Wrm to set up a consumer redress scheme kiCeC, a mass 
scheme intended to offer compensation to consumers other than through ci’il claims or H[j 
complaints2C[10]

2.3 COMPETITION LAW CLAIMS

In the context of competition lav matters, decisions of the yompetition and 4ar)ets 
–uthoritw ky4–2 and the Auropean yommission kthe yommission2 ha’e spavned signiWcant 
follov-on litigation[11] from customers of corporates found liable in regulatorw proceedingsC 
Hollov-on claims relw on a y4– or yommission decision as the basis for a Wnding of liabilitw 
and are focused narrovlw on the Luestion of vhether the infringement caused the claimant 
or claimants to suffer loss or damageC yorporates maw also be subqect to stand-alone claims, 
vhich are either not deri’ed from a y4– or yommission decision, or allege unlavful conduct 
bewond that found in the decisionC yompetition lav infringement cases are nov a common 
feature of the litigation landscape in the Knited SingdomJ for example, ’arious proceedings 
ensuing from the yommissionTs decision in Trucks[12] ha’e been heard bw the Anglish courts, 
up to the jupreme yourt le’elC

yollecti’e proceedings maw be brought onlw in respect of a breach of speciWed pro’isions of 
competition lavC Phew cannot proceed as of rightJ instead, the proposed class representati’e 
must be authorised to act as such, and the proposed claims must be certiWed bw the 
yompetition –ppeal Pribunal ky–P2 as eligibleC Phis in’ol’es the class representati’e applwing 
for, and the y–P ma)ing, a collecti’e proceedings order kyU[2C

Phe y–P granted its Wrst yU[ in 060M[13] and more successful applications ha’e since 
follovedC ]udgment has been handed dovn in Justin Le Patourel v. BT Group Plc and 
British Telecommunications Plc,[14] the Wrst opt-out collecti’e action to go to trial, vith 
decisions pending in Mark McLaren Class Representative Limited v. MOL (Europe Africa) Ltd 
and Others,[15]Dr Rachael Kent v. Apple Inc and Apple Distribution International Ltd[16] and 
Justin Gutmann v. First MTR South Western Trains Limited and Another / London & South 
Eastern Railway Limited & Others / Govia Thameslink Railway Limited & OthersC[17] Phere 
are also examples of collecti’e proceedings that ha’e settledC[18] Phe collecti’e proceedings 
regime has enabled consumer kand other2 claims to be pursued against corporates in 
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circumstances in vhich it vould not ha’e been economicallw ’iable to pursue these claims 
on an indi’idual basisC –ccordinglw, corporates that ha’e infringed competition lav face the 
prospect of claims not onlw from big customers but also from consumers and businesses 
vho vould not othervise ha’e been in a position to pursue a claim for damages, therebw 
increasing their li)elw o’erall exposureC

2.4 DATA BREACH LITIGATION

–gainst a landscape of increasinglw sophisticated cwbercrime and subseLuent data 
breaches, enforcement action bw data and information rights regulators, including the 
Information yommissionerTs [.ce kIy[2, has been on the increaseC Gi’en the nature of data 
breach or misuse incidents, vith a single incident often affecting the data of manw thousands 
or e’en millions of indi’iduals, corporates suffering data breaches ris) facing collecti’e 
proceedings see)ing ’erw signiWcant collecti’e damages kalthough smaller indi’idual claims 
are possible too2C[19] juch claims are generallw based on a breach of a corporateTs duties 
under the KS General Oata Urotection Regulation and the Oata Urotection –ct 06M:, or 
common lav causes of action, including misuse of conWdential information, breach of 
conWdence and negligenceC

Phat said, the prospects of success of collecti’e proceedings in this area suffered a setbac) 
in Lloyd v. Google LLC,[20] vhich vas brought folloving a Kj Hederal Prade yommission 
in’estigation into the misuse of data bw GoogleC Phe KS jupreme yourt effecti’elw ended 
the claim bw refusing permission to ser’e out of the qurisdiction, in doing so raising 
Luestions regarding the suitabilitw of the representati’e action mechanism[21] for collecti’e 
proceedings based on data breach or misuse, and reducing the categories of damages 
a’ailableC –lthough the decision vill undoubtedlw gi’e potential claimants in this area pause 
for thought, parallel litigation ne’ertheless remains a real ris) for anw corporate under 
in’estigation bw the Iy[C

2.5 ENVIRONMENTAL, SOCIAL AND GOVERNANCE LITIGATION

Increasing public attention on en’ironmental, social and go’ernance kAjG2 issues means 
that AjG in’estigations are mo’ing up the agenda for corporatesC[22] In the Knited Singdom, 
AjG disclosure obligations ha’e ta)en effect for a large number of corporates,[23] and 
regulators ha’e ta)en an acti’e interest in AjG issues bw not onlw setting nev regulatorw 
reLuirements to address AjG issues but also ta)ing enforcement actionJ for example, kM2 the 
–d’ertising jtandards –uthoritw has acted to in’estigate alleged greenvashing[24] and k02 the 
y4– has secured formal underta)ings from companies in the fashion sectorC[25] Phe y4– 
has nev povers under the Oigital 4ar)ets, yompetition and yonsumers –ct 060D, including 
the abilitw to impose Wnes of up to M6 per cent of annual group turno’er for misleading 
practices such as greenvashingC[26] In ]une 060D, the Hy– conWrmed that it had opened 
its Wrst enforcement in’estigation into climate-related issuesC[27] –d’erse regulatorw Wndings 
are li)elw to prompt litigation bw ’arious parties, such as consumers, shareholders and ci’il 
societw groups see)ing to hold corporates to account for AjG issuesC

AjG ris)s are often complexC Phew maw relate to conduct that is not underta)en bw 
the corporate directlw but bw its subsidiaries, or e’en legallw distinct third parties vithin 
the corporateTs broader ’alue chain, and in’ol’e a vide range of actors, including local 
communities affected bw the conduct in LuestionC Gi’en these complexities, it is anticipated 
that AjG issues vill pro’ide fertile ground for litigation in the coming wearsC

2.6 OTHER TYPES OF COMMERCIAL LITIGATION
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Internal and regulatorw in’estigations can also prompt other twpes of pri’ate litigation bw 
parties vith vhom the corporate has a commercial relationshipC In particular, a Wnding of 
misconduct bw a regulator kor the possibilitw that such a Wnding maw be imminent2 can 
pro’ide a basis for a counterpartw to argue that a contractual representation or obligation 
keCgC, to complw vith certain applicable lavs, regulations or policies2 has been breached, an 
indemnitw has been triggered or a contract has become tainted bw illegalitwC

–s an example, the vell-publicised briberw and corruption in’estigations initiated against 
–irbus bw the Knited SingdomTs jerious Hraud [.ce kjH[2, HranceTs •ational Hinancial 
UrosecutorTs [.ce and the Knited jtates Oepartments of jtate and ]ustice resulted not onlw 
in deferred prosecution agreements kOU–s2, Wnes and shareholder litigation being issued, 
but also commercial litigation and arbitration initiated bw –irbus consultants and other third 
partiesC[28] ylients must therefore be avare of the ris) of in’estigations triggering potential 
liabilitw to commercial counterpartiesC

2.7 EMPLOYMENT LITIGATION

Hinallw, in’estigations maw gi’e rise to emplowment claims from emplowees vho maw be 
either the subqect or the complainant in an in’estigationC[29] If an emplowee is the subqect of 
an in’estigation, twpical claims thew maw bring are those relating to discrimination kthew maw 
allege the 9realT reason thew are being in’estigated is because of a protected characteristic2, 
vhistlebloving kthew maw allege the 9realT reason thew are being in’estigated is because 
thew ha’e pre’iouslw made a protected disclosure2 or unfair dismissal kif the result of 
the in’estigation is the termination of the indi’idualTs emplowment2C If the indi’idual is the 
complainant, thew maw be dissatisWed vith their treatment during the in’estigation kor more 
broadlw in the vor)place2 and loo) to allege that the treatment constitutes detrimental 
treatment arising from them ha’ing blovn the vhistle or a form of discriminationC In cases 
of alleged sexual harassment, complainants maw also loo) to allege that their treatment 
during an in’estigation process amounts to a failure bw the emplower in its dutw to pre’ent 
sexual harassmentC –n emplowee can bring discrimination and vhistlebloving detriment 
claims vhile still emplowed, ma)ing the ongoing emplowment relationship, and anw ongoing 
in’estigation, di.cult to na’igateC

3 KEY CONSIDERATIONS IN MANAGING PARALLEL PROCEEDINGS

In light of the mwriad of potential litigation ris)s faced bw a corporate, it is important that 
clients identifw at the outset the twpes of parallel claims that maw arise based on the matters 
under in’estigationC Oepending on the nature and subqect of the in’estigation, these maw be 
ob’ious, though there maw also be less ob’ious sources of litigation ris) keCgC, from material 
contracts that are not directlw connected to the in’estigation but contain pro’isions such as 
representations regarding compliance vith applicable lavs or policies that maw be in’o)ed 
bw a )ew counterpartw2C

jcoping the clientTs potential exposure vill help anticipate potential issues and their impact 
across parallel proceedingsC [ften, the approach ta)en in one set of proceedings can 
generate tensions in another set of proceedingsJ a tactical step to the clientTs ad’antage 
to secure a better outcome in regulatorw proceedings maw be to its detriment in related 
litigationC ylients therefore need to consider hov issues maw plaw out vhen de’ising 
an o’erall case strategwC 1e set out belov the )ew considerations that are freLuentlw 
encountered in parallel proceedingsC
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3.1 PRIVILEGE

Uri’ilege in the context of in’estigations is an e’er-thornw subqectC It is essential that clients 
consider from the outset vhether materials generated during the course of an in’estigation 
vill be protected bw pri’ilege under Anglish lav and therefore be immune from disclosure 
to third partiesC Phis is particularlw so in circumstances vhere it is en’isaged there vill be 
subseLuent litigation in vhich non-pri’ileged materials maw need to be disclosedC

Knder Anglish lav, there are tvo rele’ant twpes of pri’ilegeN legal ad’ice pri’ilege and 
litigation pri’ilegeC[30] Phe ambit of legal ad’ice pri’ilege is conWned to communications 
betveen ka ’erw narrovlw deWned2 client and lavwer for the dominant purpose of gi’ing 
or recei’ing legal ad’iceC[31] Phis twpe of pri’ilege, therefore, is often of limited use in 
in’estigations, as it vill not protect communications kincluding, importantlw, inter’iev notes2 
vith indi’iduals vho do not form part of the client groupC Bitigation pri’ilege, on the other 
hand, vill extend to communications of this nature but often gi’es rise to di.cult Luestions 
regarding kM2 vhether an 9ad’ersarialT in’estigation or litigation vas in fact in reasonable 
contemplation at the point at vhich a particular document vas created and k02 e’en if it 
vas, vhether that document vas produced for the dominant purpose of obtaining ad’ice 
or information concerning that in’estigation or litigationC yase lav abounds on these tvo 
highlw fact-sensiti’e LuestionsC

Kltimatelw, if the trigger point for neither legal ad’ice pri’ilege nor litigation pri’ilege is 
reached, materials generated during an in’estigation vill be susceptible to disclosure in anw 
subseLuent litigationC (eing clear from the outset about vhether pri’ilege is a’ailable and, if it 
is not, being mindful of that fact vhen generating materials in the course of the in’estigation 
is therefore )ew to managing litigation ris)C

3.1.2 LIMITED WAIVER OF PRIVILEGE

1here pri’ilege does applw to materials generated during an in’estigation, a subsidiarw 
Luestion to consider is vhether to onvard share those materials vith third partiesC Anglish 
lav recognises the concept of a limited vai’er of pri’ilegeC Phis ma)es it possible to vai’e 
pri’ilege in a gi’en set of materials as against speciWc third parties vithout vai’ing pri’ilege 
in those materials as against the rest of the vorld, pro’ided that the third partw )eeps the 
shared materials conWdentialC In addition, it is prudent to specifw to the third partw the limited 
purpose for vhich the materials are being shared vith itC

Phe Luestion of sharing pri’ileged materials most often arises vhere a regulator has an 
interest in the outcome of a clientTs internal in’estigation,[32] and the client vishes ’oluntarilw 
to share the pri’ileged output of the in’estigation e’en if it is not compelled to do so, such 
as in the interests of openness and cooperation, or to demonstrate to the regulator that a 
thorough internal in’estigation has been conductedC Phat same document, hove’er, maw 
prequdice the clientTs position in anw related litigationC

Phe protection from pro’iding pri’ileged materials on a limited vai’er basis onlw extends so 
far, as regulators maw not be prepared to agree to tie their hands as regards the use to vhich 
thew vill put those materials, and in particular maw not be prepared to agree to )eep them 
conWdentialC Hor example, although the Hy– stronglw encourages regulated Wrms ’oluntarilw 
to share vith it the pri’ileged materials generated during their ovn internal in’estigations on 
a limited vai’er basis, it 9cannot accept anw condition or stipulation vhich vould purport to 
restrict its abilitw to use the information in the exercise of Qits& statutorw functionsTC[33]
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Phis means that vhile it maw ha’e signiWcant ad’antages, ’oluntarilw sharing pri’ileged 
materials vith a regulator on a limited vai’er basis vill in’ariablw entail some ris) that the 
regulator onvard shares those materials such that pri’ilege is ultimatelw lost as against 
the vider vorldJ for example, a regulator maw share pri’ileged materials vith a regulator 
in another qurisdiction that does not recognise the Anglish concept of a limited vai’er of 
pri’ilege, or reference those materials in a Wnal public enforcement decisionC (alancing the 
revards of sharing pri’ileged information vith a regulator against these ris)s is ultimatelw a 
decision to be ta)en bw clients on a case-bw-case basisC

3.2 DISCLOSURE

Uarties to ci’il litigation in the Knited Singdom are twpicallw subqect to a broad obligation 
to disclose all documents vithin their control that are rele’ant to the issues in dispute, 
including documents that contradict or materiallw damage their case, or support the case 
of an opposing partwC[34] –ccordinglw, documents generated as a result of anw internal or 
regulatorw in’estigation are, if rele’ant and not pri’ileged, li)elw to be caught bw this broad 
disclosure obligation in anw subseLuent litigationC Oisclosed documents can be put to use 
in the litigation and can potentiallw also, through that process, become a matter of public 
record and obtainable bw other parties considering further litigation against the corporateC

juch an outcome is illustrated bw the decision in Omers Administration Corporation & 
Ors v. Tesco plcC[35] Ouring an jH[ in’estigation, the jH[ pro’ided Pesco vith certain 
documents that the jH[ had obtained from third parties, as vell as transcripts of jH[ 
inter’ievs vith third partiesC Pesco vas subseLuentlw sued bw se’eral of its shareholders 
in relation to the conduct that vas the subqect of the OU–C Phe court held that the materials 
Pesco had obtained from the jH[ vere rele’ant to the shareholder litigation and therefore 
disclosable vithin it, notvithstanding that the materials had originallw been obtained bw the 
jH[ from third parties under compulsion, on a conWdential basis, and for the purpose of 
the criminal in’estigation into PescoTs conduct onlwC Phe need to ensure that the subseLuent 
litigation vas dealt vith fairlw essentiallw trumped anw public or pri’ate interest in maintaining 
conWdentialitw in the materials, although the court did put certain additional safeguards in 
place to trw to ensure that conWdentialitw vas maintainedC

In manw circumstances, little can be done bw clients to mitigate disclosure ris), bewond being 
avare that it maw materialise and being readw to deal vith it should it ariseJ hove’er, there are 
certain situations vhere sensible document management can reduce the ris) of materials 
becoming disclosable either to a regulator or in subseLuent litigationC 1here an in’estigation 
is under vaw that has a cross-border element or in’ol’es multiple entities vithin a group 
structure, it is ad’isable to consider the implications of mo’ing rele’ant materials from one 
qurisdiction to another, or betveen entities vithin a group, before doing soC

Phere are often good reasons to be cautious in this area in anw e’ent, including local lav 
restrictions on transfer or data protection or conWdentialitw concernsJ hove’er, it maw also be 
the case that retaining materials in their original qurisdiction, and outside the Knited Singdom, 
assists in protecting them from disclosure to regulators and in anw subseLuent litigationC In R 
(on the application of KBR, Inc) v. Director of the SFO,[36] for example, the jupreme yourt held 
that a Kj companw vas not reLuired to complw vith an jH[ notice reLuiring it to produce 
materials held bw it in the Knited jtates on the basis that the statute underpinning the jH[Ts 
information-gathering povers did not ha’e su.cient extraterritorial effect to be used in this 
mannerC
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•e’ertheless, a failure to transfer documents into the qurisdiction absent good reason 
kincluding the aforementioned local lav restrictions or data protection or conWdentialitw 
concerns2 maw damage regulatorw relationships, e’en vhere no pover of compulsion on the 
part of the regulator existsC – regulator unable to obtain materials from the reLuestee directlw 
maw still be able to obtain them indirectlw ’ia a local regulator or other appropriate authoritwC

3.3 RELIANCE ON REGULATORY FINDINGS

Hindings in regulatorw proceedings usuallw culminate in a published decision setting out 
the nature and scope of the vrongdoing bw the defendantC ylaimants maw attempt to 
use Wndings of fact or liabilitw against a corporate, be it in settled or contested regulatorw 
proceedings, to strengthen their position in related litigationC 4anw factors vill be in plaw for a 
client vhen deciding vhether to settle regulatorw proceedings, and litigation ris) maw not be 
the main, or e’en a determinati’e, dri’er for the decisionJ[37] ne’ertheless, it is important for 
clients to bear in mind the position outlined belov regarding the admissibilitw of regulatorw 
Wndings vhen considering the implications for anw parallel litigationC

Uublished regulatorw decisions vill alert potential claimants to the possibilitw of bringing 
claims based on vrongdoing of vhich thew vere not alreadw avare and assist them 
in formulating those claims in the strongest possible vaw kalthough if the regulatorw 
in’estigation itself has been publiclw announced before the settlement, putati’e claimants 
maw alreadw ha’e been alerted to the possibilitw of claims2C

3.3.1 REGULATORY FINDINGS IN THE CIVIL CONTEXT

[utside competition cases, regulatorw decisions in the ci’il context ha’e no determinati’e 
effect in related proceedings kiCeC, a regulatorw Wnding of vrongdoing vill not absol’e the 
claimant of ha’ing to pro’e vrongdoing before the court2C Phe starting point under the rule in 
Hollington v. Hewthorn[38] is that, absent the operation of estoppel, Wndings of fact bw earlier 
tribunals are inadmissible in subseLuent ci’il litigation because thew constitute opinion 
e’idence, and decisions in the latter forum should be made onlw bw the qudge appointed to 
hear itC[39]

•e’ertheless, a claimant maw still attempt to relw on the contents of a regulatorw decision, 
particularlw anw facts admitted vithin it, as hearsaw e’idenceC Hurther, a decision folloving 
settlement maw also ha’e some optical effect in the sense that it vill set the tone vith the 
court in subseLuent ci’il litigationC

Oifferent rules applw to competition lav claimsC[40] ylaimants can relw on decisions of the 
y4–[41] and, in some circumstances, decisions of the yommission,[42] as a basis for a Wnding 
of liabilitw, lea’ing open onlw Luestions of causation and lossC Hurther, in Ab Volvo (Publ) & 
Ors v. Ryder Limited & Ors,[43] the yourt of –ppeal upheld a decision of the y–P that, except 
vhere limited exceptions applw keCgC, vhere a partw relies on nev e’idence that it could not 
reasonablw ha’e accessed at the time of the in’estigation2, it vould constitute an abuse of 
process for a defendant to denw or 9not admitT facts recorded in a settlement decision of the 
yommission in subseLuent follov-on litigationC

3.3.2 REGULATORY FINDINGS IN THE CRIMINAL CONTEXT

Phe position vith regard to regulatorw Wndings in the criminal context is again differentC 
Knder section MM of the yi’il A’idence –ct MF5:, KS kbut not foreign2 criminal con’ictions 
are admissible as e’idence in ci’il litigation that an offence has been committedC Phis does 
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not technicallw pre’ent defendants from arguing othervise but thew vill ha’e to o’ercome 
an extremelw high barC

1hile a criminal in’estigation cannot be 9settledT, a corporate defendant can bring it to an 
earlw conclusion bw either pleading guiltw or entering into a OU–C – )ew consideration is that a 
OU– vill be accompanied bw an agreed ‘ and public ‘ detailed statement of facts pertaining 
to the underlwing misconduct and, as such, could potentiallw be utilised as hearsaw e’idence 
bw claimants in related ci’il proceedingsC

3.3.3 CONSIDERATIONS WHEN SETTLING REGULATORY OR CRIMINAL INVESTIGATIONS

Po mitigate the ris)s arising in related litigation, clients vill need to consider ’erw carefullw 
the scope and terms of anw regulatorw settlement or deferred prosecution agreement thew 
propose to sign up to and, criticallw, to negotiate the vording of anw published decision to the 
extent possibleC Phis twpicallw in’ol’es see)ing to narrov the scope of anw agreed or admitted 
Wndings of fact and liabilitw as much as possible keCgC, to onlw those that are trulw rele’ant to 
the regulatorw in’estigation2C

[ne of the ad’antages of participating in, for example, the Hy– settlement process is that it 
vill generallw afford at least some opportunitw for the settling partw to negotiate the vording 
of the published Wnal noticeC Phat said, there vill be limits on the clientTs abilitw to negotiate 
in the context of admitted vrongdoing, and this vill be particularlw so in circumstances 
vhere the client is see)ing to obtain a OU–, vhich vill be predicated on detailed disclosure 
of rele’ant factsC[44]

3.4 STAY OF CIVIL LITIGATION

If a ci’il claim has been commenced vhile a regulatorw in’estigation is under vaw, clients maw 
vish to see) a staw of the litigation pending conclusion of the in’estigationJ hove’er, staws 
are not granted lightlw bw the courtsC jection DFk;2 of the jenior yourts –ct MF:M sets out 
the inherent qurisdiction of the 3igh yourt and the yourt of –ppeal to staw anw proceedings 
before them vhere thew thin) Wt to do so, either of their ovn motion or on the application of 
anw personC[45]

Oespite  the  broad  scope  of  the  courtsT  povers  in  this  area,  case  lav  fetters  the 
circumstances in vhich staws are li)elw to be obtainedC In the context of concurrent criminal 
proceedings and ci’il litigation, the pover to grant a staw of the latter pending the conclusion 
of the former vill onlw be exercised 9vith great careT and 9vhere there is a real ris) of prequdice 
vhich maw lead to inqusticeTC[46] Phe courtTs discretion to order a staw 9has to be exercised bw 
reference to the competing considerations betveen the parties C C C a claimant has a right 
to ha’e its ci’il claim decidedJ the burden lies on a defendant to shov vhw that right should 
be delawedTC[47] If procedural safeguards falling short of a staw can allaw concerns that the 
ci’il litigation maw be affected bw alloving the ci’il litigation to proceed,[48] a court maw ta)e 
that route insteadC[49] 1here the related regulatorw in’estigation is ci’il rather than criminal in 
nature, the di.culties in obtaining a staw of related litigation are li)elw to be exacerbatedC[50]

3.5 OTHER PRACTICAL CONSIDERATIONS

3.5.1 WITNESSES

[btaining vitness e’idence across parallel proceedings can present uniLue challenges,[51] 
as in the folloving examplesN

7
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1here vitnesses are reLuired to gi’e an account of the rele’ant e’ents in both 
regulatorw proceedings and related ci’il litigation, there is the ris) that anw prior 
inconsistent e’idence can be adduced as hearsaw to undermine their credibilitw and 
the position of the corporate defendant see)ing to relw on the vitness e’idenceC

7 Phere are differences in the approach to vitness e’idence in criminal and ci’il 
proceedings that maw affect hov clients are able to procure e’idence to support their 
case in related ci’il litigationC Hor example, if a vitness gi’es e’idence in an jH[ 
in’estigation, in most circumstances, the jH[ vill be reluctant to share that e’idence 
vith the corporate for the purposes of related ci’il litigationC

7 Phere maw be concerns regarding self-incriminating e’idence from vitnessesC 1hile 
the e’idence of indi’iduals compelled to attend regulatorw inter’ievs keCgC, bw the 
jH[ or the Hy–2 is not generallw admissible as e’idence against the inter’ievee in 
criminal proceedings, this position does not applw in respect of e’idence procured 
during purelw internal in’estigationsC 1here there is a ris) of self-incrimination, clients 
vill need to balance the impact of this ris) materialising against the necessitw of the 
e’idence to progress their in’estigationC In anw related ci’il proceedings, vitnesses 
maw refuse to gi’e e’idence bw asserting pri’ilege[52] against self-incrimination, 
therebw lea’ing the client vithout potentiallw rele’ant e’idence to drav on kand 
exposing it to ad’erse inferences being dravn bw the court2C

In the emplowment context, particularlw careful consideration must be gi’en to the treatment 
of anw vitness vho maw be either the vhistleblover or the subqect of an in’estigationN[53]

7 In the case of vhistleblovers, once someone has blovn the vhistle, thew are 
protected from dismissal or detrimental treatment if the dismissal or detrimental 
treatment is lin)ed to them ha’ing blovn the vhistleC Phis protection extends to all 
aspects of their emplowmentJ for example, particularlw disgruntled emplowees vho 
ha’e blovn the vhistle maw see) to allege that their manager is subseLuentlw treating 
them differentlw and lin) this to the vhistleblovingC Phis could be something as 
simple as as)ing them to sit elsevhere or report to someone elseC Amplowers should 
be avare, therefore, that the vaw a vhistleblover is subseLuentlw treated must be 
handled carefullw to mitigate ris)s in existing or future litigation and a’oid crwstallising 
detriment claims kvhich can be brought vhile an emplowee is still emplowed2C

7 In terms of emplowees vho are the subqect of the in’estigation,[54] consideration must 
be gi’en to treating them fairlw, e’en though thew are under scrutinw, as not doing so 
maw also create or increase litigation ris)sC Snee-qer) reactions, such as immediate 
suspension vithout good reason kbalanced against anw expectations from anw 
regulators in this regard2, changes to their role vithout qustiWcation, o’erlw aggressi’e 
inter’iev tactics or more generallw proceeding from a place vhere there is an 
assumption of vrongdoing maw crwstallise discrimination, vhistlebloving detriment 
or unfair dismissal claims kincluding constructi’e unfair dismissal, vherebw the 
emplowee resigns because of the emplowerTs treatment of them and that resignation 
is seen as a dismissal bw the emplower for the purposes of emplowment lav2C

3.5.2 PUBLICITY AND CONFIDENTIALITY

Uublicitw surrounding matters under in’estigation is usuallw unvelcome and can ha’e a 
detrimental effect on the process kif not the outcome2 and create reputational ris) for clientsC 
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It can also prompt potential claimants to explore litigation based on or relating to the matters 
under in’estigationC

ylients must de’elop an effecti’e strategw for managing the sharing of salient information 
vith rele’ant sta)eholders, vhile bearing in mind anw reporting or disclosure reLuirements 
keCgC, bw listed companies to publiclw disclose information regarding in’estigations that maw 
be considered price-sensiti’e2C 1here possible, the number of people pri’w to sensiti’e 
information regarding the process and outcome of the in’estigation should be limited to a 
need-to-)nov basis to reduce the ris) of lea)sC

4 CONCLUSION

Uarallel proceedings can gi’e rise to a vhole host of complex issues that need to be carefullw 
considered throughout each stage of a matterC It is essential that indi’iduals vithin the 
corporate that are managing the in’estigation and anw related ci’il litigation coordinate 
closelw to consider hov the legal, regulatorw and procedural issues vithin each set of 
proceedings affect the otherC Phe solution for resol’ing anw tensions is rarelw clear-cutC 
Oe’eloping a coherent strategw to manage anw challenges is li)elw to entail a delicate 
balancing exercise of the clientTs obqecti’es and prioritiesC
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ENDNOTES
[1] /uestions remain as to vhether the grovth of collecti’e proceedings vill be curbed in light 
of the jupreme yourtTs decision regarding the enforceabilitw of litigation funding agreements 
in R kon the application of U–yy–R Inc £ [rs ’C yompetition –ppeal Pribunal £ [rs Q060;& 
KSjy 0:C
[2] Phere are ’arious procedural mechanisms for bringing collecti’e claims in Angland and 
1ales, including kM2 the naming of large numbers of claimants in a single Uart “ claim form, 
k02 the collecti’e proceedings order regime established bw the yonsumer Rights –ct 06ME 
kapplicable onlw to competition lav claims2, k;2 representati’e actions under yi’il Urocedure 
Rule kyUR2 MFC: and kD2 group litigation orders under yUR MFC00C
[3] Hor  example,  claims under the Hinancial  jer’ices and 4ar)ets –ct  0666 kHj4–2 
vere brought bw groups of PescoTs shareholders after Pesco accepted responsibilitw for 
false accounting practices in a deferred prosecution agreement vith the jerious Hraud 
[.ce kjH[2  in  –pril  06M“ and vas subqect  to  a  Hinancial  yonduct  –uthoritw  kHy–2 
Wnal notice in relation to the same conduct in 4arch 06M“C jee guidance containing 
the deferred prosecution agreement vith Pesco and its accompanwing statement of 
facts,  qudgment  and details  of  compliance,  published bw the jH[ on M6 –prC  0606, 
httpsN””vvvCgo’Cu)”go’ernment”publications”sfo-deferred-prosecution-agreeme
nt-vith-tescoJ Hy– Hinal •otice to Pesco plc and Pesco jtores Bimited k0: 4arC 06M“2C
[4] jection F6 of the Hj4– applies to prospectuses and listing particularsC jchedule M6– of 
the Hj4– applies to all publications made bw an issuer ’ia 9recognised meansT and is also 
a’ailable vhere there is a dishonest delaw in publishing informationC
[5] Q0600& A13y MM“: kyh2C
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[6] Allianz Funds Multi-Strategy Trust and Others v. Barclays Plc Q060D& A1y3 0“M6 kyh2 and 
Various Claimants v. Standard Chartered PLC Q060E& A13y 5F: kyh2C
[7] Hj4–, sCM;:O, subsections k;2 and kE2C
[8] Hinancial jer’ices and 4ar)ets –ct 0666 kRights of –ction2 Regulations 066M, Regulation 
;C
[9] Hj4–, sCM;:O, subsections kM2 and k02C
[10] In late 060D, the jupreme yourt granted permission to appeal the yourt of –ppealTs 
decision in FCA v. BlueCrest Capital Management (UK) LLP Q060D& A1y– yi’ MM0E, vhich 
re’ersed the Kpper PribunalTs decision to restrict the Hy–Ts statutorw pover to impose a 
redress reLuirement on a single Wrm in (lueyrest yapital 4anagement ’C Hy– Q060;& KSKP 
66MD6 kPyy2, such that the pover vas a’ailable onlw vhere the breach relied on has caused 
actionable loss to persons affected bw itC
[11] yompetition follov-on claims maw be brought in the Knited Singdom pursuant to 
decisions of the yompetition and 4ar)ets –uthoritw ky4–2 or the Auropean yommission, 
pro’ided the yommission initiated its in’estigation or published its decision before ;M 
Oecember 0606 kiCeC, the end of the (rexit transition period2C
[12] yase –PC;F:0D, MF ]ulw 06M5C
[13] In 1alter 3ugh 4erric)s y(A ’C 4astercard Incorporated and others Q060M& y–P 0:C
[14] Justin Le Patourel v BT Group Plc and British Telecommunications Plc Q060D& y–P “5C
[15] Mark McLaren Class Representative Limited v. MOL (Europe Africa) Ltd and Others Q060E& 
y–P 0DC
[16] Dr. Rachael Kent v. Apple Inc. and Apple Distribution International Ltd Q0600& y–P 0:C
[17] Justin Gutmann v. First MTR South Western Trains Limited and Another; Justin Gutmann 
v. London & South Eastern Railway Limited & Others; and Justin Gutmann v. Govia Thameslink 
Railway Limited & Others Q060;& y–P 0;C
[18] juch settlements  reLuire  appro’al  from the  yompetition  –ppeal  Pribunal  ky–P2 
kyompetition –ct MFF:, ssCDF– and DF(J and y–P Rules 06ME, Rules FD to F“2C Phe Knited 
SingdomTs Wrst 9collecti’e settlement appro’al orderT vas granted bw the y–P on 5 Oecember 
060;C
[19] Hor example, an in’estigation bw the Information yommissionerTs [.ce in 06MF into a 
data breach of (ritish –irvawsT securitw swstems led to a '06 million Wne being imposed on 
(ritish –irvaws and collecti’e proceedings being issued bw a group of affected customers 
kvhich vere subseLuentlw settled2C jee also this guideTs chapter on data protection from the 
KS perspecti’eC
[20] Blowd ’C Google BBy Q060M& KSjy E6C
[21] In yUR MFC: kthen yUR MFC52C
[22] jee  also  this  guideTs  chapter  on  en’ironmental,  social  and  go’ernance  kAjG2 
in’estigationsC
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[23] jee the implementation of mandatorw reporting aligned vith the recommendations of 
the Pas) Horce on ylimate-Related Hinancial Oisclosures in, for example, the yompanies 
kjtrategic Report2 kylimate-related Hinancial Oisclosure2 Regulations 0600 kfor certain )inds 
of large companies2, the Bimited Biabilitw Uartnerships kylimate-related Hinancial Oisclosure2 
Regulations 0600 kfor certain )inds of large limited liabilitw partnerships2, the Hy– Bisting 
Rules BR FC:C5Rk:2 kfor companies vith a KS premium listing2, BR MDC;C0“R kfor issuers of 
standard listed shares2, and the Hy– An’ironmental, jocial and Go’ernance sourceboo) 
kfor certain asset managers and asset ovners2C Phe expansion in mandatorw reporting 
reLuirements is expected to lead to an increase in AjG litigation, including claims bw in’estors 
under jchedule M6– of the Hj4–C Phe case of ylientAarth ’C jhell Ulc £ [rs Q060;& A13y 
MM;“ kyh2 and Q060;& A13y M:F“ kyh2 also demonstrates the appetite for shareholders 
to bring deri’ati’e actions that focus on alleged breach of statutorw duties in relation to 
directorsT management of AjG ris)C
[24] Phe –d’ertising jtandards –uthoritw k–j–2 has ruled en’ironmental claims to be 
misleading vhere,  among other things, ad’ertisements vere found to ha’e omitted 
signiWcant information about the o’erall en’ironmental effects of a leading fossil fuel 
producerTs business acti’ities, and ad’ertisements published bw se’eral leading airlines vere 
found to ha’e gi’en a misleading impression of the ad’ertiserTs en’ironmental impactC 
[ther in’estigations bw the –j–, such as one into the green claims of a state-ovned 
oil giant, are continuingC jee –j–, 9An’ironmental claimsN General _GreenX claimsT, 0F 
4aw 060D, vvvCasaCorgCu)”ad’ice-online”en’ironmental-claims-general-green-claimsChtml 
and  9Rulings  on  en’ironmental  issuesT, 
httpsN””vvvCasaCorgCu)”general”climate-change-and-en’ironmental-claims”ruli
ngs-on-en’ironmental-issuesChtmlC
[25] y4–,  Uress  release,  9Green  claimsN  y4–  secures  landmar) 
changes  from  –j[j,  (oohoo  and  –sda  k0“  4arC  060D2, 
httpsN””vvvCgo’Cu)”go’ernment”nevs”green-claims-cma-secures-landmar)-change
s-from-asos-boohoo-and-asdaC
[26] jee  Oigital  4ar)ets,  yompetition  and  yonsumers  –ct  060D  for  details  of  the 
y4–és  in’estigatorw  and enforcement  poversC  Phe Hy– has also introduced a  nev 
9anti-greenvashingT rule as part of the sustainabilitw disclosure reLuirements regimeJ the rule 
came into force on ;M 4aw 060D and applies to all Hy–-authorised WrmsC
[27] ylientAarth,  Uress  release,  9KS  Wnancial  regulator  opens  one 
climate  in’estigation,  lavwer-led  H[I  re’ealsT,  06  ]une  060D, 
httpsN””vvvCclientearthCorg”latest”press-o.ce”press-releases”u)-Wnancial
-regulator-opens-one-climate-in’estigation-lavwer-led-foi-re’ealsC
[28] –irbus,  Uress  release,  9–irbus  reaches  agreements  vith 
Hrench,  KCSC  and  KCjC  authoritiesT  k;M  ]anC  06062, 
vvvCairbusCcom”en”nevsroom”press-releases”0606-6M-airbus-reaches-agreements
-vith-french-u)-and-us-authoritiesJ 9Urogressing vith purposeT, –irbus –nnual Report 0600, 
vvvCairbusCcom”sites”g”Wles”qlcbtaM;5”Wles”060;-6E”–irbusQjAQ0600Q–nnualQ
ReportCpdfC
[29] jee also this guideTs chapter on emplowee rights from the KS perspecti’eC
[30] jee also this guideTs chapter on pri’ilege from a KS perspecti’eC
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[31] Phe yourt of –ppeal pro’ided some comfort in –l jadeL ’C Oechert BBU £ ors Q060D& A1y– 
yi’ 0: Q00F& as to the applicabilitw of legal ad’ice pri’ilege in an in’estigations context, but 
its limitations in respect of communications outside the lavwer‘client group remainC
[32] –nother example is vhere an auditor reLuests sight of the in’estigation reportC
[33] Hy– 3andboo), 9Phe Anforcement GuideT, paraC AG ;CMMCM;C
[34] jee also this guideTs chapter on the production of information to authoritiesC
[35] Q06MF& A13y M6F kyh2C
[36] Q060M& KSjy 0C
[37] •ot settling can ris) a less ad’antageous regulatorw outcome for the corporateC
[38] QMFD;& S( E:“C
[39] – relati’elw recent application of the 3ollington ’C 3evthorn rule can be found in –R– 
Hrance I–RO j– £ –nor ’C jantander yards KS Btd £ –nor Q0600& A13y M““5 kyomm2C Phe 
3igh yourt determined that to admit e’idence of the Wndings of fact of another person, 
regardless of hov distinguished or hov thorough and competent their examination of the 
issues maw ha’e been, ris)s the decision being made, at least in part, on e’idence other 
than the e’idence that the trial qudge has heard and in reliance on the opinion of someone 
vho is neither the rele’ant decision ma)er nor an expert in anw rele’ant discipline, of vhich 
decision-ma)ing is not oneC Phe opinion of someone vho is not the trial qudge, therefore, as 
a matter of lav, is irrele’ant and not one to vhich thew ought to ha’e regardC
[40] In yonsumersT –ssociation ’C /ualcomm Incorporated Q060;& y–P F, the y–P held that it 
vas not bound bw the 3ollington ’C 3evthorn rule, although, in that instance, it ne’ertheless 
adopted the same principles and ruled in fa’our of a stri)e-out application in relation to 
’arious references to Wndings in qudgments and decisions of foreign courts and regulatorsC
[41] Uursuant to ssCE: and E:– of the yompetition –ct MFF:, decisions and Wndings of fact 
bw the y4– are binding on Anglish courts once the infringement decision becomes WnalC
[42] Auropean yommission decisions made before ;M Oecember 0606 are binding on Anglish 
courtsC Uost-(rexit, courts 9maw ha’e regardT to decisions made after that dateC
[43] Q0606& A1y– yi’ MD“EC
[44] jee also this guideTs chapter on the production of information to authoritiesC
[45] Phis is re8ected in the case management pover conferred on the courts under yUR 
;CMk02kf2 to staw the vhole or part of anw proceedings either generallw or until a speciWed daw 
or e’entC
[46] R ’C Uanel on Pa)eo’ers and 4ergers ex parte Hawed QMFF0& (yy E0DC
[47] –)cinS (endro’S (an)as jnoras ’C –ntono’ £ –nor Q06M;& A13y M;M kyomm2 k(an)as 
jnoras ’C –ntono’ £ –nor2, citing Uanton ’C Hinancial Institutions jer’ices Bimited Q066;& 
KSUy :5C
[48] juch as imposing additional conWdentialitw restrictions on materials shared or generated 
in the litigationC
[49] (an)as jnoras ’C –ntono’ £ –norC
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 RETURN TO SUMMARY

[50] jee the comments of Gabriel 4oss /y ksitting as a deputw 3igh yourt qudge2 at paraC M;F 
of Uolons)iw ’C –lexander Oobro’ins)w £ Uartners BBU £ [rs Q06M5& A13y MMMD kyh2C
[51] jee also this guideTs chapter on vitness inter’ievs in internal in’estigations from the KS 
perspecti’eC
[52] jee also this guideTs chapter on pri’ilege from the KS perspecti’eC
[53] jee also this guideTs chapter on vhistleblovers from the KS perspecti’eC
[54] jee also this guideTs chapter on emplowee rights from the KS perspecti’eC
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