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In this issue: 

DB funding and investment regulations: The Government is consulting on draft regulations in relation to the funding 
and investment strategy requirements to be introduced under the Pension Schemes Act 2021.  These set out new 
principles that would govern how DB schemes will have to be funded, alongside an integrated investment strategy, 
based on a long-term objective for providing benefits (for example buy-out, consolidation or run-off).     

Investment consultancy and fiduciary management: The Pensions Regulator has updated its guidance for trustees on 
the tender process for fiduciary management services and setting objectives for investment consultants.  This reflects 
the changes from 1 October 2022, when the Regulator will take over responsibility for monitoring compliance from 
the CMA. 

Pensions dashboards: The Government has published its response to the consultation on indicative draft regulations 
concerning pensions dashboards, which included the proposed scheme staging programme and details of trustee 
obligations.  There are some important changes to note, including as regards staging dates.  The Pensions Dashboards 
Programme is consulting on draft standards for the interaction of schemes with the pensions dashboards ecosystem 
and the operation of the dashboards.  The Pensions Regulator has updated its guidance and PASA has updated its 
data matching convention guidance. 

Refinancing – TPR blog post: David Fairs of the Pensions Regulator has written a blog post "Refinancing in the current 
economic climate: our expectations of trustees and sponsoring employers", in which he addresses topical risks of 
refinancing for liquidity purposes as regards the employer covenant. 

TPR scams strategy: The Pensions Regulator has published a scams strategy setting out its aims in this area and 
proposed future steps. 

'Stronger nudge' concerns: Seven large pension schemes have written to Parliament's Work and Pensions Select 
Committee to express concerns about the 'stronger nudge' regulations as they apply in respect of members with 
mostly DB benefits but also a DC pot. 

Underpayments and overpayments - forfeiture and offsetting: The High Court has considered whether a scheme's 
unclaimed benefits rule operated to forfeit entitlements from more than six years ago to underpaid pension and 
lump sum payments.  It also considered when a benefit could be considered to have been 'claimed' for the purposes 
of the rule and on the application of the statutory requirement for there to be an order of a competent court where 
there is a dispute about a proposed recoupment of overpayments by way of reduction of future pension instalments. 

Social factors: The Government has published its response to the call for evidence on consideration of social risks and 
opportunities by occupational pension schemes.  A taskforce is being set up to look into this. 

Net pay tax relief issue: The Government has published draft legislation for the next Finance Bill placing a duty on 
HMRC, so far as reasonably practicable, to make top-up payments to individuals who save into an occupational 
pension under 'net pay' arrangements, if their total taxable income is below the personal allowance. 
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DB funding and investment regulations 

The Government is consulting on draft regulations in relation to the funding and investment strategy requirements to be 
introduced into the Pensions Act 2004 by the Pension Schemes Act 2021.   

The draft regulations set out new principles that would govern how DB schemes will have to be funded, alongside an 
integrated investment strategy, based on a long-term objective for providing benefits (for example buy-out, 
consolidation or run-off).  A Pensions Regulator code of practice will address how the Regulator will apply the legislation: 
a consultation on that will follow.   

These requirements are expected to take effect in relation to valuations with effective dates from October 2023, or 
perhaps later.  The consultation closes on 17 October 2022. 

Background: Pension Schemes Act 2021 

The Pension Schemes Act 2021 will amend the Pensions Act 2004 to require that schemes must have and, if necessary, 
revise a funding and investment strategy (FIS) for ensuring that benefits can be provided over the long term, including 
intended funding levels and investment allocations as at relevant dates (to be defined in regulations).   

The Act says that the FIS must be set out in part 1 of a statement of strategy (SoS), alongside (in part 2) supplementary 
matters concerning aspects of the FIS and its implementation.  The trustees must obtain the agreement of the employer 
to the scheme's FIS as set out in part 1 of the SoS and must consult the employer on the supplementary content in part 2.  
The SoS must be revised after every new FIS and part 2 must be reviewed from time to time and when prescribed by 
regulations.  The SoS must be signed by the chair of trustees: schemes that do not have a chair will have to appoint one.   

The scheme's shorter term funding assumptions must be consistent with the long term basis used for the FIS. 

All valuations will have to be sent to the Pensions Regulator even when there is no deficit.  Regulations will prescribe 
when an SoS must be submitted to the Regulator. 

Regulations may prescribe matters to be taken into account or principles to be followed in determining whether a 
recovery plan is appropriate. 

The draft regulations 

The key proposals under the draft regulations are broadly as follows: 

• Schemes will be expected to have a long term objective for how they will provide or secure benefits (for example, 
buy-out, consolidation or run-off).  

• Schemes must be funded with a target of low dependency on their sponsoring employer and a low dependency 
investment allocation by the time they reach significant maturity (more on these concepts in the Appendix to this 
briefing). 

• Alongside their first actuarial valuation after the legislation comes into force, DB schemes will need to have a FIS and 
then review it at least at the time of all subsequent valuations.  This is the responsibility of the trustees but it must be 
agreed with the employer.  There is some uncertainty over the interaction between the new requirement for a FIS to 
be agreed with the employer and section 34 Pensions Act 1995, which broadly gives trustees an unrestricted 
investment power, alongside the current requirement in relation to the Statement of Investment Principles, which 
only requires consultation with the employer.  However, the accompanying consultation response does suggest a 
legislative intent that broader investment strategy (as set out in the FIS) is a matter to which employer consent is 
needed.  

• Recovery plans will have to be prepared following a proposed new statutory principle that deficits must be recovered 
as soon as the employer can reasonably afford, though the Government asks if this principle should have primacy. 

PENSIONS RADAR: You may also be interested in the latest edition of Pensions Radar, our quarterly listing of expected 
future changes in the UK law affecting work-based pension schemes.  A new issue is due later this month. 

SUSTAINABILITY MATERIALS: Our Sustainable Business Hub includes a section on ESG and sustainable finance issues 
for pension schemes and their sponsors. 

https://www.gov.uk/government/consultations/draft-occupational-pension-schemes-funding-and-investment-strategy-and-amendment-regulations-2023
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1093711/draft-fis-regs-2023.pdf
https://www.traverssmith.com/knowledge/knowledge-container/pensions-radar-april-2022/
https://www.traverssmith.com/knowledge/sustainable-business/
https://www.traverssmith.com/knowledge/knowledge-container/esg-and-sustainable-finance-issues-for-pension-schemes-and-sponsors/
https://www.traverssmith.com/knowledge/knowledge-container/esg-and-sustainable-finance-issues-for-pension-schemes-and-sponsors/
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• The draft regulations also set out particular matters that trustees must take into account (including covenant) when 
setting their FIS, and the contents of the SoS. 

• The SoS must be submitted to the Regulator with a copy of each actuarial valuation report.  It must be signed by the 
trustee chair.  The draft regulations spell out the requirements for a chair of trustees, which should not be 
problematic. 

Please see the Appendix to this briefing for more detail and considerations and next steps for trustees. 

 

Investment consultancy and fiduciary management 

The Pensions Regulator has updated its guidance for trustees on the tender process for fiduciary management services 
and setting objectives for their investment consultants.  This reflects the changes from 1 October 2022, when the 
Regulator will take over responsibility for monitoring compliance from the CMA under recent regulations (see WHiP Issue 
96). 

In the guidance in relation to fiduciary management, new appendices give guidance on how trustees can assess the 
performance of existing and potential providers of fiduciary management services based on global standards. 

The guidance in relation to investment consultants includes a section noting differences between the regulations and the 
CMA order.  It notes that, unlike under the CMA order: 

• "the requirement to set investment consultant objectives under the scheme administration regulations will apply 
where: 

– the scheme’s principal or controlling employer (or a group company of, or partnership or joint venture with, the 
employer) is themselves a provider of investment consultancy services to the scheme 

– the scheme is a defined contribution (DC) master trust, and its scheme strategist or scheme funder (or a group 
company of its scheme strategist or scheme funder) is a firm that offers both investment consultancy services and 
fiduciary management services to the trustees 

• trustees of relevant trust schemes will be required to review the performance of their IC provider against the 
objectives at least every 12 months 

• trustees of relevant trust schemes will be required to review and, if appropriate, revise the IC provider’s objectives at 
least every three years and without delay after a significant change in investment policy." 

 

Pensions dashboards 

Government consultation response 

The Government has published its response to the January 2022 consultation on indicative draft regulations concerning 
pensions dashboards, which included the proposed scheme staging programme and details of trustee obligations (see 
WHiP Issue 94).  It has also published a summary of key policies, which outlines most of the changes that will be made to 
the draft regulations.  No new draft of the regulations has been published at this stage. 

Key changes and other points to note are as follows: 

• There will be delayed staging dates for master trusts (by two months – now 31 August 2023), the largest DC schemes 
(by two months – now 30 September 2023) and public sector schemes (by five months – now September 
2024).  Master trusts may still connect from April 2023 if they will be ready. 

• Staging for DB/DC hybrid schemes will be different from the original proposals.  Rather than the staging date being 
the earlier of the dates that would apply if the different sections were different schemes, hybrid DB/DC schemes will 
now be treated as entirely DB for these purposes and the relevant DB scheme staging date will apply, based on the 
number of 'relevant members' in the whole scheme.  This will often be later than under the original proposals but it 
could be earlier or the same. 

https://www.thepensionsregulator.gov.uk/en/media-hub/press-releases/2022-press-releases/revised-tendering-for-fmps-and-setting-objectives-for-fiduciary-managers-guidance-by-tpr
https://www.thepensionsregulator.gov.uk/en/document-library/scheme-management-detailed-guidance/funding-and-investment-detailed-guidance/tender-and-set-objectives-for-investment-service-providers/tender-for-fiduciary-management-services
https://www.thepensionsregulator.gov.uk/en/document-library/scheme-management-detailed-guidance/funding-and-investment-detailed-guidance/tender-and-set-objectives-for-investment-service-providers/set-objectives-for-your-investment-consultant
https://www.legislation.gov.uk/uksi/2022/825/contents/made
https://www.traverssmith.com/knowledge/knowledge-container/whats-happening-in-pensions-issue-96/
https://www.traverssmith.com/knowledge/knowledge-container/whats-happening-in-pensions-issue-96/
https://www.gov.uk/government/consultations/pensions-dashboards-consultation-on-the-draft-pensions-dashboards-regulations-2022
https://www.traverssmith.com/knowledge/knowledge-container/whats-happening-in-pensions-issue-94/
https://www.gov.uk/government/consultations/pensions-dashboards-consultation-on-the-draft-pensions-dashboards-regulations-2022/outcome/summary-of-key-policies-draft-pensions-dashboards-regulations-2022
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• Schemes will have to agree a connection date with MaPS within their three month window.  Due to the staging 
bands, there will be high demand for dates toward the end of the window, so some schemes may have to connect 
earlier than they would wish. 

• Where a member's individual benefits are hybrid (for example DC with a DB underpin), trustees will have a discretion 
whether to use the DC or DB methodology so as to best represent the value of the benefits. 

• Where a DB benefit has different tranches, perhaps with different retirement ages or bridging pensions, the final 
regulations will give schemes flexibility to give members information that best represents the benefit: either a 
combined value covering all the tranches of benefit, along with a single common retirement date, or a separate set of 
values for different combinations of tranches of benefits, along with a retirement date in relation to each.  

• A simplified revaluation approach will be allowed for calculating DB deferred pensions "in cases where it would not 
be possible to provide a full calculation without incurring disproportionate costs or outside of a reasonable timescale; 
and where trustees or managers are content that the alternative accrued value would not be misleading as to the 
value of the benefits".  Schemes that may be able to take advantage of this option are generally those that do not 
currently calculate revaluation increases annually.  The option will only be available for two years from the scheme's 
connection date.  

• Pension and DC pot values disclosed by schemes to the dashboards may now be based on a benefit statement up to 
13, rather than 12, months old.  This is to allow for small variations in the dates when benefit statements are issued 
from year to year. 

• References to 'normal pension age' (NPA) will be changed to 'retirement date', which is consistent with the disclosure 
of information regulations and actuarial standard TM1, and clearer in meaning.  This will also ensure that members 
who have passed their NPA but have not yet retired can use the dashboards to see their prospective benefits. 

• Schemes wholly in PPF assessment at their staging date will be exempt while they are in assessment.  (The PPF itself 
is not subject to the requirements.) 

• Schemes in winding-up will still need to connect under the staging timeline but will not have to provide benefit values 
and data if they do not think it appropriate to do so. 

We have updated our website article "10 actions for getting to grips with pensions dashboards" to reflect these changes. 

Pensions Regulator guidance 

The Pensions Regulator has updated its guidance for schemes (see WHiP Issue 96) to reflect the above changes. 

PDP standards consultation 

The Pensions Dashboards Programme (PDP) is consulting on draft standards for the interaction of schemes with the 
pensions dashboards ecosystem and the operation of pensions dashboards.  The standards are as follows: 

• Data standards: "The data standards set out the data formatting requirements pension providers must follow when 
returning pensions data." 

• Reporting standards: "The reporting standards will provide a description of the data that both pension providers and 
dashboard providers must supply to regulatory bodies, PDP and DWP, to monitor the effectiveness and health of the 
ecosystem." 

• Technical standards: "The technical standards are what data and dashboard providers will use to interface with the 
central technical architecture and/or each other."  This covers security, service and operational matters. 

• Code of connection: "The code of connection will combine the required security, service and operational standards, 
which ecosystem participants must adhere to."  

There is also a call for input on design standards.  "The design standards will provide information to dashboard providers, 
as well as data providers, about required layouts, content elements, messaging and user journeys, to ensure a 
consistently positive experience for users, regardless of which dashboard an individual chooses."  This is the standard 
that may be of most interest to trustees, as it will consider matters such as the warnings to be given to dashboard users 
about complexities and relying on the information.  This is a call for input at this stage and will be followed by a 
consultation on draft design standards after the evidence supplied by respondents has been considered. 

https://www.traverssmith.com/knowledge/knowledge-container/10-actions-for-getting-to-grips-with-pensions-dashboards/
https://www.thepensionsregulator.gov.uk/en/trustees/contributions-data-and-transfers/dashboards-guidance
https://www.traverssmith.com/knowledge/knowledge-container/whats-happening-in-pensions-issue-96/
https://www.pensionsdashboardsprogramme.org.uk/standards/pensions-dashboards-standards-consultation/
https://www.pensionsdashboardsprogramme.org.uk/standards/
https://www.pensionsdashboardsprogramme.org.uk/standards/data-standards
https://www.pensionsdashboardsprogramme.org.uk/standards/reporting-standards
https://www.pensionsdashboardsprogramme.org.uk/standards/technical-standards
https://www.pensionsdashboardsprogramme.org.uk/standards/code-of-connection
https://www.pensionsdashboardsprogramme.org.uk/standards/design-standards/
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The standards are the responsibility of MaPS.  The PDP (which is part of MaPS) says that it will report any non-
compliance it sees to the Pensions Regulator or FCA (as applicable) for possible enforcement and reserves the right to 
disconnect pension providers or dashboard service providers. 

The PDP is also consulting on a note on its approach to the governance of standards and statutory guidance on: 

• connection process; 

• early connection; and 

• data usage. 

The consultation response and final standards documents (probably other than the design standards) will be published 
"in the winter". 

Data matching guidance 

PASA's Pensions Dashboards Working Group has updated its Data Matching Convention (DMC) Guidance.   

This is guidance for schemes on the choice of DMC that they must make ahead of their compliance with the pensions 
dashboards legislation (see WHiP Issue 93).  The guidance explains how schemes must choose how they wish to compare 
"find requests" from dashboard users against the member records they hold.  Trustees’ choice of matching will depend 
on the accuracy of the personal data they hold. 

The guidance has been updated to include a call to action, detail the next steps being worked on and provide links to 
other industry guidance. 

 

Refinancing – TPR blog post 

David Fairs of the Pensions Regulator has written a blog post "Refinancing in the current economic climate: our 
expectations of trustees and sponsoring employers", in which he addresses topical risks of refinancing for liquidity 
purposes as regards the employer covenant. 

Taking the example of an employer taking out a new loan in order to repay an existing loan from a different lender that 
will mature soon, so that it can pay back the debt later, he cites the following expectations: 

• "1. Interest costs and fees: changes in the cost of debt (interest and fees) could impact the employer’s free cash flow 
and consequently its ability to meet pension contributions. Trustees should understand the impact of any such 
changes on the employer covenant. 

• 2. Debt structure: debt comes in a variety of common forms, including bonds, term loans, revolving facilities and asset-
backed facilities. When replacing one type of debt with another (eg a term loan with an asset-backed facility) trustees 
should ensure they have a good understanding of any impact. For example, an asset-backed facility fluctuates over 
time and may allow a higher overall debt-burden. 

• 3. Security / guarantees: lenders will often seek to take security over assets as collateral for lending they consider to 
be riskier, or to allow them to offer a more competitive price. Such security would typically result in the trustees’ 
claims ranking behind lenders debt, reducing the scheme’s outcome in the event of insolvency. Cross guarantees are 
another tool used by lenders, allowing them to claim their debts from multiple entities, also potentially reducing the 
recovery for pension schemes. Trustees should ensure they understand the implications of any changes to claim 
priority on their potential insolvency outcome. 

• 4. Financial covenants: financial covenants are typically measures of company financial performance that, once 
breached, allow debt holders to take action such as call in their debt, charge a fee, take security or otherwise make 
commercial improvements to their terms. An example covenant would be a ‘leverage ratio’ where the total debt must 
not exceed a multiple of the company’s profit. Changes to such covenants could represent a power shift between 
trustees and lenders in the event of financial stress. 

• 5. Restrictive covenants: in addition to financial covenants, lending documents may include clauses that restrict the 
ability of the employer to undertake certain activity — for example its ability to increase deficit reduction 
contributions to the scheme or to grant security to a pension scheme. Trustees should be mindful of such clauses, 
which may restrict their ability to agree appropriate funding plans or protections for the scheme. 

https://www.pensionsdashboardsprogramme.org.uk/standards/approach-to-governance-of-standards/
https://www.pensionsdashboardsprogramme.org.uk/standards/code-of-connection/connection-process-guidance
https://www.pensionsdashboardsprogramme.org.uk/standards/early-connection-guidance
https://www.pensionsdashboardsprogramme.org.uk/standards/data-standards/data-usage-guide
https://www.pasa-uk.com/pasa-pensions-dashboards-working-group-release-updated-dmc-guidance/
https://www.traverssmith.com/knowledge/knowledge-container/whats-happening-in-pensions-issue-93/
https://www.pasa-uk.com/wp-content/uploads/2022/08/August-22-PASA-DMC-Guidance-update-FINAL.pdf
https://blog.thepensionsregulator.gov.uk/2022/08/10/refinancing-in-the-current-economic-climate-our-expectations-of-trustees-and-sponsoring-employers/
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• 6. Counterparty: refinancing can take place with the same lender or with a new lender. Where a new lender is 
preferred, it is more likely that changes will take place in the areas listed above. Trustees should be mindful that 
different lenders may have different risk appetites and objectives. A change in lender may also facilitate engagement 
with trustees as a key stakeholder." 

He says that current conditions "are likely to be reflected in higher interest rates and tighter covenants, with potentially 
more onerous security requirements and greater restrictions on use of funds". 

He also adds: 

"Whilst not strictly a ‘refinancing’, we also expect trustees to be mindful of debt transactions, where control over 
existing lending passes from one counterparty to another, as this could precipitate a change in lending strategy 
(including changes to how the lender might approach a covenant breach) or highlight potential risks facing an 
employer. Where trustees become aware of such a transaction, we would expect them to proactively work with 
the employer and new lender to assess any change in the circumstances of the employer or the lending strategy, 
and any consequent impact on the trustee’s assessment of covenant. 

To support this approach, trustees should engage with management well ahead of any potential refinancing to 
ensure they have a strong understanding of the employer’s current debt structure (including relevant legal 
clauses / restrictions) and, also consider debt covenants and refinancing within their monitoring, information 
sharing and contingency planning frameworks. To facilitate this, employers should be prepared to share relevant 
information with trustees, including financing documents. 

Similarly, we expect employers to provide meaningful and timely information on debt and refinancing proposals, 
including debt transactions, to trustees. In addition to the legal documents, this could include forecasts, scenario 
analysis and other information provided to the lender as part of the process, that trustees may find helpful as 
part of their analysis and monitoring." 

 

TPR scams strategy 

The Pensions Regulator has published a scams strategy.  Its three-pronged plan aims to: 

• educate industry and savers on the threat of scams; 

• prevent practices which can harm savers’ retirement outcomes; 

• fight fraud through the prevention, disruption and punishment of criminals. 

It also sets out measures including: 

• a commitment to develop a Pension Scams Action Group (formerly called 'Project Bloom') strategic threat assessment 
annually or biennially and exploring the setup of a dedicated Pension Scams Action Group scams hub to co-ordinate 
intelligence and direct fraud disruption and prevention activity; 

• exploring opening a “regulatory sandbox” to allow industry to test solutions for scam prevention and intelligence 
gathering in partnership with other relevant regulators; 

• working to improve the pensions consumer journey including a review of guidance on member communications for 
scam-prevention messaging; 

• continued promotion of the Regulator’s industry-facing 'Pledge to Combat Pension Scams' campaign; 

• encouraging consolidation of poorly run schemes. 

 

'Stronger nudge' concerns 

Seven large pension schemes have written to the Chair of Parliament's Work and Pensions Select Committee to express 
concerns about the 'stronger nudge' regulations as they apply to: 

• DB schemes with DC AVCs or other small DC benefits such as transfer credits; and 

• hybrid schemes where the majority of a member’s benefits are DB. 

https://www.thepensionsregulator.gov.uk/en/media-hub/press-releases/2022-press-releases/scam-fighting-plan-unveiled-by-tpr
https://www.thepensionsregulator.gov.uk/en/document-library/strategy-and-policy/our-strategy-to-combat-pension-scams
https://committees.parliament.uk/publications/23181/documents/169467/default/
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These are the regulations requiring trustees to give a "stronger nudge" to Pension Wise guidance to, broadly, individuals 
who are looking to draw DC benefits or, if aged 50 or over, to transfer them for that purpose (see WHiP Issue 93 for 
details). 

The schemes say:  

"We believe that giving members with AVCs a strong nudge to Pension Wise is very likely to result in confusion 
and them making decisions not in their interest as Pension Wise cannot provide guidance on AVC options within 
a DB arrangement.  We are worried that this could result in members making decisions which are not in their 
interest – such as not taking their AVCs as part of their tax-free lump sum. 

We have engaged with DWP on this subject, and they have committed to giving consideration to an additional 
exemption to cover AVCs/small hybrid DC pots following the collection of data on member reaction." 

A key concern here is that members of many schemes can use their AVCs or small DC benefits, rather than commuting 
DB pension, for some or all of their pension commencement lump sum and Pension Wise may not be in a position to 
explain this. 

 

Underpayments and overpayments - forfeiture and offsetting 

In CMG Pension Trustees Ltd v CGI IT UK Ltd, the High Court has considered whether a scheme's unclaimed benefits rule 
operated to forfeit entitlements from more than six years ago to underpaid pension and lump sum payments.  It also 
considered when a benefit could be considered to have been 'claimed' for the purposes of the rule and on the 
application of the requirement in section 91(6) Pensions Act 1995 for there to be an order of a competent court where 
there is a dispute about a proposed recoupment of overpayments by way of reduction of future pension instalments. 

The scheme's rules had been through various iterations.  Changes including the equalisation of normal retirement ages 
by levelling down for future service and an accrual rate reduction had been announced but the required formal rule 
amendments were made late.  The agreed effect of this was that the scheme had significantly underpaid benefits by 
operating on the basis of rule amendments before they were made. 

The latest version of the scheme's unclaimed benefits rule said: 

"… if a benefit or instalment of benefits is not claimed by or on behalf of the person entitled to the benefit or 
instalment in accordance with these Rules within 6 years of its date of payment it shall be retained by the 
Trustees for the purposes of the Scheme". 

The Court was asked to decide whether this rule operated to forfeit entitlements to be paid shortfalls in benefit 
payments which had been outstanding for more than six years before an agreed cut-off date.  The Court was also asked 
when members could be considered to have claimed the underpaid amounts, and other associated questions. 

The judge held that: 

• The scheme's unclaimed benefits rule is a forfeiture rule and takes effect, extinguishing the relevant entitlement, 
whenever a benefit or instalment has not been claimed for more than six years after it fell due and whether or not 
the beneficiary is missing or is aware that the benefit or instalment remains unpaid.   

• No term should be implied into the rule to the effect that it has no application where the trustee did not inform the 
member of the existence of the entitlement to a higher payment or the shortfall and the person entitled had no 
reasonable means of knowing that there had been a shortfall and that they needed to make a further claim in that 
respect. 

• The forfeiture of a shortfall in a commutation lump sum has no effect on future instalments of a member's pension: 
there is no corresponding increase (or decrease) in the value of future instalments payable. 

• A benefit or instalment has been claimed for the purposes of the rule when the member has expressly or impliedly 
asserted a right or entitlement to the specific benefit or instalment or has asserted a general right or entitlement to 
receive all unpaid benefits or instalments.  This means more than just requesting that benefits be brought into 
payment.  A claim can only be made after the benefit has fallen due. 

• The appropriate rate of interest on arrears is 1% above base rate, as held by the courts in the Lloyds and Axminster 
cases. 

https://www.traverssmith.com/knowledge/knowledge-container/whats-happening-in-pensions-issue-93/
https://www.bailii.org/ew/cases/EWHC/Ch/2022/2130.html
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• The above findings are not affected by the length of time between discovering the errors and notifying members or 
correcting underpayments. 

Before being aware of the forfeiture argument, the trustee had paid arrears of underpaid benefits in respect of periods 
beyond the six year limit.  In light of the judge's decision, the relevant members were not entitled to such arrears 
payments because their entitlements to them were forfeit.  That meant that there were now overpayments to be 
recouped.  The trustee wished to do that by offsetting the overpayments against future instalments of pension.   

The judge was therefore also asked to consider the application of section 91(6) Pensions Act 1995, which says that where 
there is a dispute as to the amount of a charge, lien or set-off, any such right "must not be exercised unless the 
obligation in question has become enforceable under an order of a competent court …".   

In this regard, he held as follows: 

• A dispute not only as to the total amount to be recouped but also about the rate of the deduction (i.e. how much per 
month and over what period) would fall within section 91(6). 

• An order requiring repayment is not needed: it is sufficient to obtain a declaration by a competent court that there 
has been an overpayment and that the scheme is entitled to recoup the relevant sum out of future payments. 

• The Pensions Ombudsman is not a 'competent court' for the purposes of section 91(6).  This is in agreement with the 
High Court's judgment in Burgess v BIC UK Ltd (see WHiP Issue 70), in text declared by the judge in the present case 
to have been part of the key reasoning in that judgment.  The Court therefore effectively rejected the view asserted 
by the Ombudsman in a 2019 factsheet. 

 

Social factors 

The Government has published its response to the March 2021 call for evidence on consideration of social risks and 
opportunities by occupational pension schemes (see WHiP Issue 88).  A new taskforce led by the Pensions Minister will 
aim to help pension schemes address the risks and take advantage of opportunities of the “social” element in ESG 
investing, including the identification of reliable data and metrics. 

The consultation response says (among other things) that in the Government's view: 

• Schemes may consider social risks and opportunities as part of an integrated approach to ESG or (less commonly) 
may have a standalone policy on such factors.   

• Social factors are wide-ranging and include issues such as human rights in business practices (e.g. modern slavery in 
supply chains), equality and occupational health and safety. 

• The strongest rationale for selecting a specific social risk or opportunity is its financial materiality to the scheme's 
assets. 

• Social factors should be included in schemes' voting and engagement policies.  Where schemes invest in pooled 
funds, they should engage with the fund manager: stewardship on social factors should not just be left to the 
manager. 

• DB scheme trustees need to understand the possible impact of social risks and opportunities on their employer 
covenant. 

The Government encourages schemes to join the Occupational Pensions Stewardship Council. 

 

Net pay tax relief issue 

The Government has published draft legislation for the next Finance Bill placing a duty on HMRC, so far as reasonably 
practicable, to make top-up payments to individuals who save into an occupational pension under 'net pay' 
arrangements, if their total taxable income is below the personal allowance.  A policy paper and explanatory note 
accompany the draft legislation. 

This is to address a tax relief issue that adversely affects low-paid members of 'net pay' schemes (generally occupational 
pension schemes, including some master trusts).  (See WHiP Issue 83 for an explanation.)   

 

https://www.traverssmith.com/knowledge/knowledge-container/whats-happening-in-pensions-issue-70/
https://www.pensions-ombudsman.org.uk/sites/default/files/publication/files/Recoupment-in-Overpayment-case-.pdf
https://www.gov.uk/government/consultations/consideration-of-social-risks-and-opportunities-by-occupational-pension-schemes#full-publication-update-history
https://www.traverssmith.com/knowledge/knowledge-container/whats-happening-in-pensions-issue-88/
https://www.gov.uk/government/publications/low-earners-anomaly-pensions-relief-relating-to-net-pay-arrangements
https://www.traverssmith.com/knowledge/knowledge-container/whats-happening-in-pensions-issue-83/
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HMRC will notify affected individuals and invite them to supply bank details in order to claim a basic rate (20% in 
England) "top-up" cash payment.  These payments will be subject to income tax.  They will be paid in respect of the 
2024/25 and later tax years.  The payments must be made as soon as reasonably practicable after the relevant tax year, 
though it has previously been indicated that the payments for 2024/25 will not be able to be made until 2026/27 due to 
IT system limitations. 
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Appendix 

DB funding and investment regulations 

This Appendix gives more detail about the Government's proposed requirements for schemes to have a Funding and 
Investment Strategy and Statement of Strategy, and proposed amendments to the existing funding regulations.  It notes 
considerations and action points for trustees. 

Funding and investment strategy (FIS) 

In order to prepare the FIS, trustees will need to: 

• Agree with the employer a long term objective for the way in which scheme benefits will be provided (for example, 
buy-out, consolidation or run-off). 

• Ask the actuary when the scheme is expected to (or did) reach significant maturity.  This is when "the weighted mean 
time [in years] until the payment of pensions and other benefits under the scheme, weighted by the discounted 
payments" reaches a duration of liabilities figure set by the Regulator (quoted verbatim from the draft regulations).   

The Regulator is expected to propose that a scheme is significantly mature when it reaches a duration of liabilities of 
12 years.  Maturity measures were discussed in Chapter 8 of the Pensions Regulator's March 2020 funding 
consultation.  Paragraph 273 said: "Duration 14 years to 12 years is broadly equivalent to a point at which the scheme 
will be paying out 5% or 6% of its liabilities each year as benefits". 

• Select a relevant date.  This is a date in the scheme year in which the actuary estimates the scheme will reach (or did 
reach) significant maturity.  It can change in subsequent FISs (and is very likely to do so for schemes that have 
ongoing accrual). 

• Assess the strength of the employer covenant.  This is defined as the financial ability of the employer to support the 
scheme and the level of support from contingent assets that are legally enforceable and will be sufficient to provide 
that support when enforced.  Factors including employer cash flow and the likelihood of an insolvency event must be 
taken into account.  There are issues with this definition which we intend to raise. 

In determining or revising the FIS, the trustees must: 

• Follow certain principles when determining the funding and investment strategy to meet the following minimum 
requirements: 

– On and after the relevant date, the scheme must sufficient and appropriate assets such that the funding level is at 
least 1:1 on a low dependency funding basis and the assets are to be invested in accordance with a low 
dependency investment allocation.   At this point, further employer past service contributions are not expected 
to be required because the scheme is fully funded and with assets invested so that cash flow "broadly matches" 
benefit payment obligations, with the value of assets versus liabilities being "highly resilient" to short term 
adverse market movements.   

– The level of investment risk that can be taken in the meantime (on the scheme's journey plan) is dependent on 
the strength of the employer covenant and how near the scheme is to reaching the relevant date. 

– The level of risk that can be taken in determining actuarial assumptions in relation to scheme liabilities along the 
scheme's journey plan is also dependent on the strength of the employer covenant and how near the scheme is 
to reaching the relevant date. 

– Scheme investments must have sufficient liquidity to enable the scheme to meet expected cash flow 
requirements and make reasonable allowance for unexpected cash flow requirements. 

• Set out: 

– The way in which they intend scheme benefits to be provided over the long term. 

– The expected maturity of the scheme at the relevant date (if not yet reached). 

– The proportion of scheme assets intended to be allocated to different categories of investments on the relevant 
date. 

https://www.thepensionsregulator.gov.uk/-/media/thepensionsregulator/files/import/pdf/db-funding-code-of-practice-consultation.ashx
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The timescale for determining the FIS is the same as for actuarial valuations, i.e. by 15 months after the effective date of 
the valuation.  It must be reviewed as soon as reasonably practicable after any material change in the circumstances of 
the scheme or of the employer.   

Statement of strategy (SoS) 

Part 1 of the SoS will be a written statement of the FIS, as agreed with the employer. 

Part 2 of the SOS will cover supplementary matters, some of which are set out in the statute and some of which will be 
prescribed in the regulations.  (References here to FIS principles are to principles outlined above.)  The employer must be 
consulted on all of the following matters.  The required content is:    

• From the statute: 

– The extent to which, in the trustees' opinion, the FIS is being successfully implemented and, where it is not, the 
steps the trustees propose to take to remedy the position. 

– The main risks faced by the scheme in implementing the FIS and how the trustees intend to mitigate or manage 
them.  Trustees must also set out what action they intend to take in the event that those risks materialise. 

– Reflections of the trustees on any significant decisions taken by them in the past that are relevant to the FIS 
(including any lessons learned that have affected other decisions or may do so in the future). 

• From the draft regulations: 

– The actuary's estimate of the maturity of the scheme as at the effective date of the relevant valuation and (for a 
scheme that has not reached the relevant date) how the maturity is expected to change over time. 

– The current level of investment risk and: 

• Before the relevant date, the level of intended investment risk as the scheme moves along its journey plan 
and how this complies with the relevant FIS principles. 

• After the relevant date, how the current level of investment risk complies with the relevant FIS principle. 

The detail must include the proportion of assets allocated or intended to be allocated to different categories of 
investments and what the levels of risk are.  

– How the scheme investments comply with the FIS liquidity principle. 

– The funding level of the scheme as at the effective date of the relevant actuarial valuation and: 

• Before the relevant date, the assumptions used in specifying the intended funding level as at the relevant 
date and how they are different from the valuation's technical provisions assumptions. 

• After the relevant date, the assumptions used in the actuary's estimate of the funding level as at the effective 
date of the valuation. 

– The discount rate(s) and other assumptions used in calculating the technical provisions in the relevant valuation 
and how the trustees expect the discount rate(s) to change over time. 

– How the level of risk taken in determining the actuarial assumptions used for calculating scheme liabilities 
complies with the relevant FIS principle. 

– An assessment of the strength of the employer covenant, how long it is reasonable to rely on that assessment, 
and any changes since the last SoS review. 

– The extent to which the FIS is or remains appropriate. 

– Confirmation that the trustees have consulted the employer on part 2 of the SoS and any comments that the 
employer asked to be included. 

The SoS must be reviewed as soon as reasonably practicable after any review of the FIS, even if the FIS is not revised. 

The SoS must be submitted to the Regulator with a copy of each actuarial valuation report, in a form which it will set out.  
It must be signed by the trustee chair.  The draft regulations spell out the requirements for a chair of trustees, which 
should not be problematic. 
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Amendments to the funding regulations 

The regulations also propose amendments to the Occupational Pension Schemes (Scheme Funding) Regulations 2005, as 
follows: 

• After the relevant date, a scheme's technical provisions must be consistent with the scheme's long term objective for 
providing benefits. 

• The actuarial valuation report must include estimates of maturity (as at the valuation date, the relevant date and the 
date the scheme is expected to (or did) reach significant maturity) and the percentage funding level on the basis of 
the FIS requirements. 

• In determining whether a recovery plan is appropriate, the trustees will have to "follow the principle that funding 
deficits must be recovered as soon as the employer can reasonably afford", though the Government is asking if this 
principle should have primacy.  That would be quite different from the position under the current code of practice 
(where what the Regulator can require is limited by its statutory objective in relation to scheme funding to minimise 
any adverse impact on the sustainable growth of an employer). 
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